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-DEFINITIONS

In this pulﬂication:
“the Act” means the Law Practitioner’s Act 1989.
“the Society” means the Tonga Law Society.

“law practitioner” means any person enrolled as a Jaw practitioner as defined
by the Act. '

“counsel” is used where appropriate to refer to a practitioner carrying out the
functions of counsel.

Tonga Law Society Ph (676) 27671
P.0.Box 2815
Nuku’alofa Fax (676} 27675

Kingdom of Tonga




South Pacific Islands
CHAPTER 1

Practitioners’ Rights, Duties and Responsibilities Generally:
Independence of Practitioners:
Conflicts of Interest

Rule 1.01

The relationship between practitioner and client is one of confidence
and trust, which shall not be abused.

Rule 1.02 (a)

A practitioner as a professional person shall be available to the public
and shall not, without good cause, refuse to accept instructions for ser-
vices within the practitioner’s fields of practice from any particular cli-
ent or prospective client or any client who is poor and is referred to the
practitioner by the Society on a pro bono basis.

Rule 1.02 (b)

A practitioner shall not put first his right to compensation for services
rendered or to be rendered, but rather the interests of his client and the
exigencies of the administration of justice.

Rule 1.03

A practitioner shall not act for more than one party in the same trapsac-
tion or matter without the prior informed consent of both or all parties.

Rule 1.04

A practitioner shall not act for a client against a former client of the
practitioner when through prior knowledge of the former client or of his
affairs which may be relevant to the matter, so to act would be or would
have the potential to be to the detriment of the former client or may put
the practitioner in a position of professional embarrassment.

Rule 1.05
Where a practitioner advises a client on either an appropriate invest-
ment of the client’s moneys or the borrowing of moneys by a client, the
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disclosure is mandatory);

(d) the information is or has become public knowledge and only
to the extent it has become so; .

{e) disclosure is required by law; 7
(f) disclosure is required by order of a court;

(2) disclosure to the practitioner’s professional indemnity insurer
is required in order to maintain or secure the practitioner’s
cover;

(h) the practitioner forms the view that there is a serious and
imminent risk to the health or safety of the client.

Rule 1,08

A practitioner shall disclose to the client all information received by the
practitioner which relates to the client’s affairs, except where such in-
formation relates to the affairs of another client,

Rule 1,09

A client’s address and any information which might indicate the client’s
residence or business are part of the confidential information held by a
practitioner on behalf of the client. They shall not be disclosed without
the client’s consent,

Rule 1.10

A practitioner who is a director or member of a body corporate (which
term includes, but without any attempt to be exhaustive, a local author-
ity or a public board or authority) shall not, without the consent of the
body corporate, make use of information received in that capacity.

Rule 1.11

A practitioner shall be prepared to meet any liability arising out of any
act, error or omission in the course of his professional duties or busi-
ness. He shall not exclude by contract his liability to a client except as
provided by this rule,



A practitioner shall be able, on inquiry by the Law Society:

(a) to demonstrate that any contract of limitation between him-
self and his client is fair and conscionable, having regard to
the parties involved, the nature of the transactions and any
other relevant circumstances which were or ought reasonably
to have been known or in contemplation when the contract
was made; '

(b) to demonstrate that the practitioner fook all reasonable steps
to ensure that the client understood and accepted the terms of
any contract of limitation;

Rule 1.12

A practitioner shall not directly or indirectly offer to, or receive from, a
third party, a reward or inducement, whether financial or otherwise, in
respect of services rendered or to be rendered to the client..




CHAPTER 2

Conduct of Practice Generally

Rule 2.01

The name of a practitioner’s firm shall be one, which is not likely to:
(a) be misleading as to the nature or structure of the firm;
(b) bring the profession into disrepute; or
(c¢) be unfair to other practitioners or the public.

Rule 2.02

On the firm’s letterhead or any other document issued by or within the
control of a firm, a firm shall see that neither the public nor other prac-
titioners are misled about the structure of the firm or the status of any
person named in such letterhead or document.

Rule 2.03

1. A practitioner shall not, while being the holder of a practising cer-
tificate as a Law Practitioner, engage in a business or professional
activity other than the practice of law unless the business or pro-
fessional activity:

(a) will not detract or have the potential to detract from the stan-
dards of independence and professionalism a client is entitled
to expect from a practitioner;

(b) does not have nor has the potential to have a harmful effect
on the privilege or confidentiality attaching to communica-
tions between a practitioner and a client;

(c) would not of itself have the potential to create a conflict of
~ interest on the part of a practitioner.

A practitioner who engages in a business or professional activity
other than the practice of law shall immediately make full disclo-
sure of such business or activity to the Chief Justice and to the
Society.



2. fa practitioner intends to engage in a business or activity in terms
of paragraph 1 of this rule, and any of the conditions will or may
not be complied with, the practitioner shall surrender his practis-
ing certificate to the Court. If there is doubt as to whether any of
the conditions will be complied with, the practitioner shali refer
the matter to the Society for a decision as to whether he may
engage in such business or activity while retaining a practising
certificate.

3. Without limiting the general application of paragraph 1 of this
rule, a practitioner shall not become a partner of a firm or share-
holder in a company that practises a profession other than law, cr
that proposes to practise another profession as well as law, except
that practice as a registered patent attorney or as a principal of a
firm practising as patent attorneys, shall not be a breach of this
rule, so long as the firm practises no profession other than law or
that of patent attorneys.

4. Where a practitioner or firm provides or intends to provide to cli-
ents, services ancillary to legal services, such ancillary services
shall be solely in connection with and concurrent to the provision
of legal services, and be provided by the practitioner or firm or by
an entity in which the practitioner or firm has a controlling interest
so that the activities of a practitioner in the provision of such ser-
vices shall be and shatl remain subject to the provisions of the Act
and all rules and regulations made under the Act.

The prdvision of such ancillary services shall be subject to the
provisions of paragraphs 1 and 2 of this rule.

Rule 2.04

A practitioner shall ensure that each separate place of business of
his is at all times under effective and competent management by a
practitioner who is qualified, in terms of the Act, to practise on
his own account, whether in partnership or otherwise.




CHAPTER 3

Relations: Practitioners and Clients

Rule 3.01

A practitioner shall charge a client no more than a fee which is fair and
reasonable for the work done, having regard to the interests of both
client and practitioner.

Rule 3.02

A practitioner shall not receive a reward, whether financial or other-
wise, of which a client is unaware, in respect of services rendered to the
client.

Rule 3.03

If a practitioner has reasonable grounds to doubt the bona fides of a
client, then the practitioner is entitled to make inquiries, the form and
exient of which would be a matter for the professional judgement of the
. practitioner in the circumstances of each case.

Rule 3.04

Any law practitioner who is employed on a full time basis shall not
engage in any legal work for any person other than his employer
provided that he shall not contravene this rule if he performs legal
work as part of a duty roster organized by the Society.

Rule 3,05

1. A practitioner shall not act as the mere mouthpiece of the client
and shall exercise the forensic judgements called for during the
case independently, after appropriate consideration of the client’s
desires where practicable.

2. A practitioner shall not have breached his duty to his client, and
shall not have failed to give reasonable consideration to the client’s
desires, simply by choosing, contrary to those desires, to exercise
the forensic judgements called for during a case so as to:

8



a)

b)

confine any hearing to those issues which the practitioner
believes to be the real issues;

present the client’s case as quickly and simply as may be
consistent with its robust advancement; or ‘

inform the court of persuasive authority against the client’s
case.




CHAPTER 4

Information about Legal Services : Dissemination

Rule 4.01

Advertisements to or any other communications with any person relat-
ing to the services of a practitioner or of a firm of practitioners shall be
consistent with the maintenance of proper professional standards.

Rule 4.02

A practitioner shali not, in any advertisement to, or any other communi-
cation with any person, claim to be a specialist or to have special exper-
tise in any field or fields or practice.

Rule 4.03

In offering services directly to members of the public other than by
normal advertising channels, a practitioner shall ensure that approaches
to persons who are not existing clients are made in 2 manner which does
not bring the profession into disrepute. Approaches must be made in
accordance with proper professional standards and not in a way that 1s
intrusive, offensive, or inappropriate.

Rule 4.04

A practitioner shall not, without the specific consent of a client, give
any interview or make any public statement relating to the client or the
affairs of the client, whether or not the client is involved in a matter of
public knowledge.

Rule 4,05

A practitioner shall not, either by advertisement or personal representa-
tiokg give clients or the general public the impression that the practitio-
ner is running a financing or banking business rather than or as well
as providing legal services.

10



CHAPTER §

Relations between Practitioners

Rule 5.01

A practitioner shall promote and maintain proper standards of profes
sionalism in relations with other practitioners.

Rule 5.02

A practitioner shall not knowingly communicate either orally or in
writing with the client of another practitioner without notifying the other
practitioner in advance unless it is a proper step in the pursuit of his
client’s interests.

Rule 5.03

Subject always to the rights and duties pertaining to practitioner and
client privilege there shall be an obligation on every practitioner, who
has grounds to suspect defalcations or other improper acts by another
practitioner, to make a confidential report at the earliest possible time to
the President or the Council of the Law Society.

Rule 5.04
A practitioner shall not:
(a) stop a cheque payable to another practitioner; or

(b) cancel or reverse or atnend an or-ler for payment made to
another practitioner.

Rule 5.05

A client has an unequivocal right to change from one practitioner 10
another.

Rule 5.0

Where a practitioner becomes aware of a potential claim for negligence
against himself, he shall advise the client to seek independent advice in
connection with the mar.zr and shall inform the client that he can no
longer act in the matter from which the claim of negligence arises unless
the client, having been independently advised, requests it.

i1




If the matter from which the claim of negligence arises is a court
proceeding, it shall be his duty to advise his client before taking any
further step in the action.

Rule 5.07

Every practitioner shall have a professional duty to honour an undertak-
ing, written or oral, given in the course of legal proceedings or in the
course of practice; and this rule applies whether the undertaking is given
by the practitioner personally or by a partner or employee in the course
of the practice.

Rule 5.08

A practitioner who instructs another practitioner in the role of counsel
or in any other capacity in any matter shall, unless agreement to the
contrary is reached, become responsible personally for the prompt and
fuil payment of the fee of the instructed practitioner.

Rule 5.09

1. A practitioner (practitioner A) who is closely related to-another
practitioner (practitioner B) shall not act for a client in a matter
directly adverse to a person who practitioner A knows is
represented by practitioner B, except upon consent by the client
after consultafion and full disclosure regarding the relationship.

2. For the purposes of this rule:

(a) two practitioners are closely related if one is to the other the
parent or sibling or if they are married or living as partners
on a domestic basis;

(b) a practitioner shall not be regarded as ‘acting for a client’
éolely because a partner in his firm or any employee re-
porting to another partner in his firm is acting for that client.
This rule applies only where the practitioner with the close
relationship is himself engaged in the matter, whether directly
Or as supervisor or adviser.

)



Where practitioner A and practitioner B are both retained by their
respective clients before the conflict is known, then, in the ab-
sence of clients’ consent to their continuing to act, the practitioner
retained later in time shall cease to act, With the client’s consent
that practitioner may hand the instruction to another partner in his
firm (if any), provided the practitioner so handing does not there-
after in any way act for the client or as briefing counsel or instruct-
ing solicitor.
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CHAPTER 6

Relations with Third Parties

Rule 6.01

A practitioner when acting for a client in a matter where the other party
is acting in person, shall treat the other party with courtesy and fairness.

Rule 6.02

A practitioner, if allowed by law to administer oaths and declarations
shall not administer oaths or declarations in respect of a matter or pro-
ceeding in which he is involved personally or as practitioner.

Rule 6.03
A practitioner who instructs another person:

(a) to prepare an assessment valuation or report or to provide
other services; or

(b) to appear as witness

shall, in the absence of any agreement to the contrary, be personally
liable for the prompt payment of the proper fee of the person so in-
structed.

Rule 6.04

A practitioner shall make all reasonable efforts to ensure that legal pro-
cesses are used for their proper purposes only and that their use is not
likely to cause unnecessary embarrassment, distress or inconvenience to
another person’s reputation, interests or occupation.



CHAPTER 7

Court Proceedings and Practice

Rute 7.01
Every practitioner is an officer of the court.
Rule 7.02

In the interests of the administration of justice, the over riding duty of a
practitioner acting in litigation shall be to the court or the tribunal con-
cerned. Subject to this, the practitioner shall have a duty to act in the
best interests of the client.

Rule 7.03

A practitioner shall exercise care in court about naming persons not
involved in the proceedings, and shall refrain particularly from making
scandalous or unnecessary allegations against such person.

Rule 7.04

Subject to the interests of the client, a practitioner shall in the conduct of
litigation, as in all legal dealings, treat other practitioners with courtesy.

Rule 7.05
A practitioner shall not attack a person’s reputation without good cause.
Rule 7.06

No practitioner engaged in a proceeding, criminal or civil, shall have
the sole right to call or discuss the case with a witness.

Rule 7.07

A practitioner shall not act as both counsel and witness in the same
matter, except by leave of the court.

Rule 7.08
In litigation matters, as in the course of other aspects of practice, a

practitioner shall avoid a conflict of interest.
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Rule 7.09

Subject to any question of privilege which may arise in a particular
case, a practitioner shall disclose to all interested parties such informa-
tion regarding the execution of a will and the circumstances surround-
ing it as he would be obliged to give if subpoenaed as a witness.

Rule 7.10

A practitioner appearing for a party shall not seek or agreeto a consent
order without the client’s express authority.

Rule 7.11

Counsel shall not in the course of making submissions say, Of cause &
witness to say, anything that might mislead the court. In particular,
counsel shall not make any statement to the court or put any proposition
to a witness that is not supported by reasonable instructions, or that
lacks factual foundation by reference to the information available to the
court.

Rule 7.12

A practitioner shall take all necessary steps to cotrect any misleading
statement made by the practitioner to a court as soon as possible after
the practitioner becomes aware that the statement was misleading.

A practitioner shall not confer with any witness on any matter related to
the proceedings after that witness has commenced giving evidence
unless leave has been granted by the court.
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CHAPTER 8

Advocate for Prosecution

Rule 8.01

A practitioner prosecuting a criminal case shall fairly assist the court to
arrive at the truth, shall seek impartially to have the whole of the rel-
evant evidence placed intelligibly before the court, and shall seck to
assist the court with adequate submissions of law to enable the law
properly to be applied to the facts.

Rule 8.02

A practitioner prosecuting a criminal case shall not press the prosecution’s
case beyond a full and firm presentation of that case.

Rule 8.03

A practitioner prosecuting a criminal case shall not, by language or
other conduct, seek to inflame or bias the court against the accused.

Rule 8.04

A practitioner prosecuting a criminal case shall not file any indictment
or argue any proposition of fact or law which he does not believe on
reasonable grounds to be capable of being proved or properly contrib-
uting to a finding of guilt.

Rule 8.05

A practitioner prosecuting a criminal case shall disclose to the opponent
as soon as practicable all material available to the prosecutor or of which
the prosecutor becomes aware which could constitute evidence relevant
to the guilt or innocence of the accused, unless:

a) such disclosure would threaten the integrity of the adminis-
tration of justice in those proceedings or the safety of any
person; and

b) the prosecutor believes that such a threat could not be avoided
by confining such disclosure to the opponent being a legal
practitioner, on appropriate conditions which may include an

undertaking by the opponent not to disclose certain material
10 the opponent’s client or any other person.

17




CHAPTER 9

Advocate for Defence

Rule 9.01

1.

On a plea of not guilty counsel for the defence shall have a duty to
see that the prosecution discharges the appropriate onus to prove
the guilt of the accused, and to put before the court any proper
defence in accordance with the client’s instructions.

Counsel shall not wantonly or recklessly attribute to, another
person the crime or offence with which the client is charged,
provided that if facts or circumstances arising out of the evidence
or reasonable inferences drawn from them raise a reasonable
suspicion that the crime or offence may have been committed by
another person, such a line of defence may be proper.

Rule 9.02

Subject to Rules 1.02 (a), and 1.03 counse! shall, on receiving instruc-
tions, have a duty to defend a person on a criminal charge, whether or
not counsel has formed a belief or opinion about the guilt or innocence
of that person.

Rule 9.03

L.

Where counsel has been instructed to defend a criminal charge and
before or after the proceedings have started the client makes a
confession of guilt to counsel, counscl shall bear in mind:

(a) a trial is for the purpose of finding whether the accused
person is guilty or not guilty of the offences charged, and not
whether the accused is innocent;

(b) it is for the prosecution to call evidence to justify a verdict of
guilty;

(c) a‘crime’ is a defined offence committed by a person of sound
mind and understanding.

19




CHAPTER 10

Continuing Legal Education

Rule 10.01

It is the duty of a practitioner to remain informed about changes to
practice and developments in the law.

Rule 10.02

1. - A practitioner shall attend a continuing legal education course if
and when provided for and in as many hours as shall be directed by
the Society.

2. A practitioner may, in substitution for the compulsory continuing
legal education course, attend aother relevant course. T he practi-
tioner shall seek the Society’s approval of his exemption from
attending the compulsory course and shall inform the Society of
the nature and duration of the course attended.

3. Failure to attend any such course or obtain exemption may result
in the Disciplinary Committee recommending the withholding of,
or attaching speciat conditions to, a practicing certificate.
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