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SECTICN G

THE LAND COMMISSION 1917

Tne last Land CommlsSJ_on was constituted in 1917 (which in
this report shall be referred to as the 1917 Commission).
Unlike the present Commission it was not a review Commission
but a Commission to hear land disputes. It was empowered to
take over all cases of dispute“over land which had been brought
before the Supreme Court (not the Land Court because there

was none:then).

The i917 Commission and its mode df'apﬁointment.éﬁd function

became the focus of an interesting leg.l issue in the late

sixties. . The validity of its constitution, function and

decisions were. suestioned., The argument surrounding this issue

 Constitution provided as follows:

To1.4

may be stated as follows: Section 92 (now Section 90) of the

"The Supreme Court shall have Jurisdiction in all casss
in Law and Equlty arising under the uOHStluUthﬂ and
the laws of thﬁ Kingdom (exceptlng cases of felony
which can be fried snly by ‘jury.{and exceptine casas
concerning -titles to land which shall be determined

. by a Land uourt SubJQCL to an apneal to _the Privy.
Council) . “) I ‘

The underlined provision w2s inserted by an Amendment to the
Constitution by Law No, 25 of 1915. It was argued that the
Land Commission was a l:nd court within the meanirg of this
provision. Two of its members, II,Z. Strongs and A.B. Wallszce
were distinguished persons in law .nd its rules of :rocedure
were similar to those of & court, Bubt lhe Act went on tc say
in'Section 13, Land Commission Act that the decision of the
Commiszion siwll be binding and final upon all nar-ties to the
inguiry and upon the Goverrment of Tongsn ... :nd there shall
be no_appezl thersfrom. Vhy ithis orovision waz includad is
perhaps understandable but it conflicted Wit snd at variance
with Secti:n 85 (now 82) of ti: Constitution. A5 2 result

i

it was claimsd to hz void and no u_;ﬂct
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Tn 1917 the Constitution had provided for a Land Court (but
Lani Court had no% been constituted) subject to an ap;eal to
the Privy Council, The Lepislative Assembly, by enacting ths
Land Commissions Act sought to eatablish a "Land Court which
was subjact to an appeal to the P’rivy Council”. An essential
feature of the Land Court envisaged by the Constitution was
that its decisions should be subject to scrutiny in cases of
dissatisfaction by the Privy Council. Wiat the Land {ommissicns
Act of 1917 did was to establish a Land Court with no apueal
therefrom contrary to the Constitutional right of appeil.

It was a Court 'unto itself with no means by which their
decisions could be verified like a normal court. In that
respect it was not a court aand was certainly not the Land
Court- which the® Constitutional amendment of 1916 had conten-
plated. ‘

The judgment of Scolt J. in Minister of Lands v Sioesll Pangia
(No.  9/1932) and Minister. of Lands v Tunzi (No. 10/1932)

- ruled that all décisiohs made by the Land Commission were

null and void, Ragnar Hyne C.J. agreed with this view.
In delivering Jjudgment in Kalaniuvalu v Minister of Londs
(1937) Tonga Law Repbrts, Vol. II p,40 at 43 he said:

"In 1932 however, the validity of the Land Commissions
Act 1917 was chalilenged and the Land Court, in an
action brought by the Minister of Lands 212ainst
5iceli Pangiua for the rscovery of the villages given
him by the Landz Commission, held thst the findings
of *he Conmissicn wers of no effect, the Commission
being contrary to tihe Constitution, as anended Dy
Law No. 25 of 19147,
Notwiihs*anding the controversy tiut surrounded the 1217
Commizsion it ean claim credit for the eventual establishment
of a sepurate Lund Court for the Kingdom. Ta= work and
function of te 1917 Co missisn demonsir ted the n2ed tnat

concsived its estoblishment, Refer to peragraph hereof

=
3
ct

on tne Land Coi
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We wish to maike it clear that in refe:ying to the 1917
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Co.mission in this report it iz not our desire nor intention

to express any legal opinion onr its Constitutional velidity

I

1.1.9

.or otnerwise., It was appointed under Cabinet decision

' No. 1287 on 26 OcLober 19 16 to maxe recommendations to
Honounable terj Counc;l nd soflong as it acted w1tn1n the
ambit of thut stated_term of reference it would have avoided

ccriticism. ;:

© The present Commission as,. can be seen from Section A1.7.1

" of this report had its origin from.Cabinet decision No. LSR1/1

--dated 18 January 1983. Members of the Conmission being

;consciousyqfLthegcontroversy_aqq criticism surrounding the
1917 Commissiqpﬂprpperly’anq<gnQer§§anQably soug?t_groper

. the 31_st dey of Jupuary 1985.

1.1.10

appointment wit: proper terms of refefence under the Royal
Commissisns Act. Its work and enguiry shall pursuant to
Sectlon 4(1) ofﬂthe aforesaid Royal Comm1351ona Act be snt,

out in a renort . and rendered to the King in Council on or

e o e P

before:the dute: sp°c1fled 1n 1ts Terms of Qeference namely

B

Not unllke the prev1ous Coumissicn 1; hgs no_‘escaped,during
its term of office criticism buing 1evell:d against it

~relating to its function and purpose. It iz accepted thet
~thers will always be criticism and misap rehension and s

long as thuere sre ,people whethar ~ith or withoul vastad
interests. -‘lowever. there should be no sisnspprehension

concerning - its objectives, function, powrers and work." It

" is hoped that tuis report will provide infermation which

‘may or may not form tho basis of future decislions by

+
orie

appropriate zeople ln azthority. The Co.umission does not nor
P ¥ ; X \

clzims to huve tha right to mzke tha final <ecisions. That

prarogative is vested in the King, Privy Councillors, Cabinot

cand the Leglslative assently, |
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Between the 1917 Land Co.mission znd the present Cuamission
there have been severzl ad hoc Lund Comuittees aypointed by
Cabinet or His Majesty's Privy Council, In addition, there
was a Parliamentary Land Committee set up in the 1930's to
consider land questions. All these committces were regiiired
to investigute and report on single or special issues,
Little information is svailable cn the work carried out and
it would appear thai nothing of note had emerged tharefrom
for =zdoption.
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THE LAND COURT

sk

The Land Court is established under ‘the bet tc hear and -
determlne all dlSPUuPS, claims and questwons of title affecting

.any 1and or lnterest in land in the’F¥ingdom. Its Jurjsdlctlon
- is properly defined and thére is a right of* apreal from its

decision to His Majesty s Prlvy Council which acts” as the

final appeal authorlty I ‘ SR

‘1.0,1'-3

In ifS'SittingS'the'JUGgé of the Supreme Court presides as

-a Land Court Judge with an assessor selected by the. Judge from
' the panel of assessors., The orders and judgments of the Court
-are formulated and pronounced by the Judge alone without the

1.1.4

1.1.5

assessor hav1ng a voice or part therein, The Privy Council
apreal hearings are presided over by His Majesty and Privy
Councillors assisted by a senior and experienced overseas

Judge,

Under the Constitution the Chief Justice was a member of the

Privy Council but in 1942 the Constitution was amended and the

Chief Justice was omitted therefrom., On the omission of the
Chief Justice from the Privy Council it was enacted that when
the Privy Council is sitting as a'Cqurt 6F Appeal, the Chief
Justice shall be present to advise on points of law though he
has no voice in the decision. The decisions of Privy Council ,

is final,

The historical background leading to the establishment of

the Land Court is interesting. 1Disputes relating to land has
gone through 3 differenf phases of processing and methods of
resolutions as follows: o ’

(i) For the period 1875 to 1903 there was no legal procedures
for resolution of disnutes arising bhetween parties.f
If any disputes arose it resolved by family or tribal

. arrangements,

(ii) For the period 1903 to 1917 land disputes were handled

by the Minister of Lands, that power being vested in
: . . I

/

s
P

d
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the Minister undar und by virtue by the 1903 Statﬁteél”*
Phere was a right of apreul to ithe Privy Council
sgainst the Minister's decision. B

(1ii) For the period 1917 to 1921 land disputes were handled
by the 1917 Land Commission under Seciion 13 of the
Land Commissicns Act 1317, There was no right of
appeal to Privy Council - refer 1917 Land Commission

Section

(iv) For tie period 1321 to the date thereof all

diz-utes,claims and questions of titl= affzcting any
jand or interest in land vested in the Land Court,

A

proper Couart was const
pursuait to Section 92 (row 90) of the Constitutinm,

v Aet No. 3 of 1621, the 1917 Mormission was demissd
‘he Land Court wes formelly constituted with prope
defined. The amendment to the Jonstitution by Law Mo, 15

of Sectlun 92 (now 90) of the Constitution) applizd as

-4 Privy Coumncil = r=fer Section

rhe Commiscion cunsidered ‘ne poslition of tns Land Court,

its role, workload, effscis of its decisions and final

¥
sopeals therefrom with & view 10 moliing such recommend.tions
as muy be appropriate. The fa1lowing nuestions werg raised

for consiver.tion viz:

(1) 4ith the Commissisn's wide terms of reviewing the law
cun the jurisdiction of tie Jourt be restricted to

questions of law only?

() Is it a desiruble and feasible alternativa to establish
a Land Doard with on2 of its function is to receive
dig utes, Investig to svd determine the T.¢ts thereof
and lher:by reduce the Court's worklo.ud?
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{c) ‘hat are tha othar fields ofiactivity of the Land
' Goard and the cost facior in:terms of manpower and
finance? : '
(d)  vhat'is the workload of theiland Court and is it

functioning effectively wifh such a workload?

‘(&)  VWhat is the &tate-of cuse law and its.effect on the

" Act? IS

It will be sﬁen from paraeraph 31.1.6  hereéof thit the

,Llrut pergon ouﬂmonnd by the Co mlSSluH to'dttend ong of its
.mmetlﬁg was uhe Ae&latr’r of the >upreme Court. Ke is also

clerk of the Land Court Ploase ‘re;er tOIQECthHS 125, 140

and 141 of ths Act oecL¢on J of th}d'f:p rt where
b

rnconmendaulona are mada to altﬂ“ t g deolﬂnatlon of clerk
to "Raglatrar" . T e RdJOPltf vieéw of the Commission did not’
favour any restrlutlons belng made td *he‘aurlsdlctlon of

the Court i Thla view cuqseqaently ﬁllmlnat=d any ‘detailed
'can51dermt1wnu of questlolo (b) and (c) o

Although th: Tommission made & conclusidﬁ'oﬁ cuestions (a),
(b) =nd (c) some of the ratlanle behind them are worthy of
mention-in thlo report It r*';u-*. ‘submitted that a largu '

,Ourcentéﬂ: ol c:oeﬂ bofor“ une'uoukt turned on- factual -issuss
* o ' -

pnly. curther t erp‘yere also a certuin-pumcer of c.ses
wiich h:ve heen motivatzd by the wrong reasons, ill conceivad
nd withut lzgal or factusl issues for determination, ilith

A]

n

rezzrds to ths first cz tagor of cuuszs t .2 work;n“* of a
La ﬁ Bomrd operly consti tuteﬂ could be V*lahbl - to tae

Court 5ystema and to the ;ubllc ‘gensr:lly,

A Land Bourd would heve greater flexibility and iaformuzlitby.
It wodld have the parties uefore it, hezr their sides :nd
1nf_dt1 aleel ihe facls with the asulutance of both f‘:\.r"t:r.‘c
g well a3 inderendently. The ragodices of the Ministry

of Lands would %e =t its dié?osal to vrovide the Lazd Toard
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with factual records in its independent investigation.

The factual dstermin.tion would be easily and guickly
resolved., The service could be less extensive to the rublic
bacsuse although a reasonablc filing fee would be puyable
for cases before the Land Board arlot of legal fees could be
avoided. An important factor in favour of the Land Board was
the possible elimination of delays in obtaining & decision.

The cost of operating such a Land Board was not determined

as it was unnecessary with the viaw which the Co-mission

nad reached with question (a) above. <ven with filinz fees
payable in respect of cases before the Land Board these would
not havz any.significant bearing on the operaticnal cosis.

The Commission 1poked 2t the case lozd of the Court during
the last 10 years namely froa 1974 to 1983. (Rafer to
Department of Justice Annual Reports).

(1) Number of cases heurd and decided by tha Court:
1974 < 31 caseé 1979 =~ 11 cases
1975 - 5 cases 1980 - 12 cases:
1976 - 8 cases 1981 = 11 cases
1977 = 24 cuses 1982 - 12 cases
1978 -~ 8 c=zses 1983 = 7 cases

(2) Appeals hesrd and decided by lis HMajesty's Privy
Council for the same years,

1974 -~ 4 zppeals 197¢ - 2 .ppe:ls
1875 -~ 5 appeals 1686 - 3 anpeals
1976 - 2 appeals 1581 - 2 -wppaels
1977 - 3 appe:zls 1982 - 5 uppeals
1978 - 9 appecls 1983 - 4 auppeals

After cuecking the numbder of c:ses hezrd by the Court in
34+

the ten y2ar period r=faeired to zhove I% is noted th'%

tners ar: 175 cases pefore it cwaiting resolution, These
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cases are réferred to as back log’cases“datingrback to
‘“the year 1978, Justice is not dispensed: if there are long
delays without hearings or determination. ‘The Commission

" noted with interest that in the second and third weeks of .
" Jenuary 1985 %hé'Coﬁrt éppointea'fixtUre dates for a large

nunber of these caSes with approximately 6- caseés being
dlsmlssed for want of prosecutlon.

A quick éalculatioﬁ of the fumber of cases filed from 1978

'{to 198& ‘and the number of cases determlned by the Court .
| "give an’ approx1mate average of 32 cases per annum  The

‘figure is not nlgh for- a Court of law to cope with but the
consideration doés not end there as the same Judge is also

“responsible for the éhfirélcasé'1Uéd'of'the'Sﬁpremé Court in its
" civil and criminal jurisdiction, When the total case load

of the Supreme Court and Land Court are taken together it is
an lmpossible situation for one man to disPense Justlce

for the whole. of Tonga. It could ba suggested that there is
a. denial of Justlce given the present situation referred

.to above.

The examinatioﬁ.of decided and reported cases do not reveal
any need-for the Act to be restated to aécord with )
thiose decisions, -We considered the implications of the case
of LISIATE PAHULU v MO3ESE KAUFUSI. . (land case No, 2 of
1967) rélatiﬁg to tossing of the dice to decide the competing
and egual rights of both claimants and-saW'no_need for

statutoery enactment relative thereto.

Amongst a number of other cases we refer to the decision of the

Privy Council on Mele M. Fifita v Minister of Lands and dnother,

Appeal No, 9 of 1972: Vol, 3 T.L. (1962-19”3) page 45 as

to the Minister's powers under Section 49 cf the Act to

cancel registration of allotmenis with area in excess of

the statutory areas defined under Secticn 7. The position
outlined in the judgment was clear to avoid doubts hotwith—-_-
standing th: subsecuent decision of <he Privy Council with




<

Sdction H

1.1.17

- 151 -

, conirsry result. The rosualt was (lifferent but the legal
principles were decided wit.:in the exceptions laid down in
axas — ! . ‘

Fifita v Mirister of Lands (Supra).

In the main cises have turned on facppél‘issues and on the
proper application and interpretation of the law. These

. decisions- do not affect the. provisi ns of the Act as there

was no room in the facts of decided cases for the application
of the principles of equity. Further the law of equity has
little or no anplication to our Act notwithstanding the
provisions of Section 4 Civil Law (Cap. 14).

lecommendetion

1. That designation of clerk of the Land Court be
altered to Registrar of the Land Court: Refer
to the Aact for this recommendation,

2. That position relating to Judiciary and any suggestions
of denial of justice through delays he considgred.

3. Trat present Court structure, Jurisdiction and

appeal procedurs remain unch:znged.
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REPORTS

Attached and set out in full as a-ttéchments A
and B are reports:..(1) On the.Samoan. land system
and (11) Ministry of Lands, its Staff structure
and Office procedures. - ' ;
Both these reports are self explanatory and

need no further commentary under this section.
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LAND ACT 1327

The concepts and fundamental principles underlying the Act
are unique and not easily discernible for comparative
purposes in any of the land systems of our neighbouring
Pacific Island nations. It intriqued and lead the Commission
to believe that it was based or taken from the land system

of & country similar to Tonga. However the development of
owr land system and its basic concepts as referred to in

this report is partially based on a draft constitution for
Hawaii in the 1850's and principally on King George Tupou

I's perceptions and visions of his people.

An American by the name Giles San Julian forwarded a copy

of the Draft Constitution of Hawaiil to the King of Tonga

and which copy was translated by the Missionaries, A
significant and pervading influence on land legislation

was the King's lasting impression of poverty and landless
people gained from personal observation at Sydney, Australia
on his visit to that country. After observing people
begging in the streets in Sydney and being sdvised that

they were without home or land the King was alarmed that this
could hatpen in a country with vast land areas. e vowed that
his subjects shall not be without land., His speeches to

the Legislative Assembly in 1875 and the years thereafter
record His Royal and benevolent ambitions for His people.

In this respect refer to the Tongan Sovernment Gazettes,

The Constitution and the Act.

Prieor to the year 1927 there was no separate Land Act as
such. The provisions relating to Land wer: conizined in
the Constitution and the gener=l provision of the Law of
Tonga. The Law of Tonga were saciionalised in consecutive
order and sitdivided under different hendings e.:, Land
or Police etc, The Land Act of 1927 restated and enlarged
on the exiuting provisions of *the law in an improved form

without departure or detractisn from the criginal concepts
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as snacted in 15875. Siace 1927 there has, Leen o centinu.d
. : , :

grocess ol migor patchwork amendaents tTo Ko p up wich

chunging comdicions. .In paragraph-A1.1.70 hereof. we referred.
to 1975 Amendments emyower‘n" thie mortgazing of Dland to

secure lonns from the B ks--:':ke‘moat significant change

d‘

Cincaption. o o ‘

The present review is = major, indepih. exuminaction and. smalysis

cof ths principles of the Act, iis upplicability. te today's

corrditicns. end changes for the. future, praciices outside It
and whether they should be:codified. - The first step has been

“taken to have a thorough 1ook-at'ourselv:s and. oar land systam
, e, Sl -
after a cuentury vith the e laws and relste it to The
.progress of time, life tyles and valuyes. I litrle or no .

- as a compliment fo -

change emergc Irom‘tle.FQV¢Ew it should not be thatrued
a failure on_tae;Qgrp‘of,tnalCﬁmmlsa;ynﬁbut_qqgulu a2 regarded
e foresight and vision of a great

benefactor and -Sovereizn of thlq K ir 5uom. L e e

RGP FL

The: et -is interesting when read in conjunction with King

" George Tugou I's spoecihgs beguuse. Part T and other, sections

of uhe-ﬂct.have;reﬁtgtcd,;ncq‘ﬁdy_yurts,oﬁ.ﬁis ﬂﬁa°buy

speeches. - Part I is.agpropriavely entitled Declaratory.

Tt containz refersices. under Section 7 to,the.entitlemunt
f every mals Tongan agad 15 yucrs Lo lund. I iz Lhereby
cuaramntzed i home .and tax allopment for. uubQLa ence fLarming

"

~50 that he.may be free from waamt and.de “1"an 1.- A .noble

Caseurrencs iIn Tonzs

<wought and 2. noble deed to rerder oo ”on&anxa frea;per50n.
gver the years Tongens have besn a proud race out with our,
porulaticn grouth and changes tahingﬁglacg%in our socity

we see pestls today bepzing . for

an cutsid aramises of the

.which King Ueorzs Twwou I had atrived 1o ﬁreventr;:
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The prohibition on disposition or agrsements for benefit or
profit were intended to protect and safeguard against a

foqcaq ever losing his home. Greed had no place under the
"Tongan land system and land is treated with some reverence.
Cne cannot avoid the clzar impresszion that the hct was formed

and deOlgned to accord with the .Jing's desire anl vision for
hlS people. leen the nrlnc ple that every mele Tongan 16
years of age sqall have free land the law then is made.so
that he cannot dlSpoop it. I can anly pass on to the eldest
male heir. The interests in the land is limited to the

Twlderts lifetime. He canaot énter~int6nany-c0umercial

or drrangemants may result 1n the 1oss of his land.

'tranuactlan 1nv01v1ng his land 1n case such transactions

Once tie baSl” concept under1y1n5 the Act namsly the right to

'be fraﬂt&d a ‘tax sllotment and that grant or ownership cannct

be alienated was established all ‘the other provisions

were

made to support and protect it. The prohibitiong on certain
ueallnbs and penaltles are the suuport and protectlon arrang c-
ment. The next major aspect of T the Act is concerned with the
succassion to this right and the nrocedures for thz graating
and obtaining of it. The life interest estale of every

Tongar, holder under the Act was used to emphasise the

inalienability of the land., A device which in more recent

years has raised oroblems and will continue to do 50

futurs, It we: partly for this reason and partly on
teliaf that once land is granted to a Tongan he baco
the owner of it, th.t the concept ¢f freeholding was
Ownership had to be more definitive and meaningful.

be made freehold with t?A innlienability of lund ztil

PR 1.
oLl t:l@

ratained in the sict subJe it to exemutions wi

thia

mes

conczivad,
It could

fouily

rcle inciuding nore recogaition of daughtsrs or women's
e

rights._ Tae remazrder oof

procedures 2nd ifs managar.ont, o aral ;:n and enfaorceuncnt.

the Act are cir.cerned wiltii powers

nt
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Section J

1.1.9 The work and proposals con+dlned in :Llc'report do not depart
from the prlnglpal concept of the Act, The rLEht ol avery
male Torgan 16 vears of agz is not c¢h dnEea or éqmpromlsed
“e have made statements to the effect that tnls 1er1tage
is no longer capablﬁ of comple»e fulfllmunt

1.1.10  Subject to tne guidelines and statement of objectives
referred to in paragraph B1.71.3 hereof the review of the Act

were directec at 3 main areas as_fdllow;.

(1) Life interest of holders. rt'ié'proposea to amend
' tiis to a llmited freehold interest with the
1nallenub111uy of laﬂd aulll retained in tnc Act
subject to 015;051t10ns-w1th1n the f;mllv 01rcle.

}_(ii). Abolltlon of certaln uectlons WthJ are. ObaOlLuu

”’"Lor r undant -

(1 1) ‘nuendmenta to tna Act for purroses of updating
to dccord wit n current prgctlce clarlflcatlcn and

1ntrovemeﬂta.

1.1.11 The statistical Ef;eCu of tuE revie m to tie nct way be

summarised as follows:

T - (a) The nu.L,r of secrions Wilch had now sz2ciiczns
sdded therstc totalled 17. ' o

(b) . The total number of secticns w ich were reworlisd,

amended or improved came to 55.

(c) The rivmosr of sections to he repealed totailzd 30,
>y The number of sections ast altered in dry wiy
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(111) _Amendments to the Act for purposes of updatina

to accord with- current practices, clarlficatlon

A C ' and improvements,

‘”RecommEndation:'

1.1.13. :;Sécfion 1}':”

' Recommendation:

. kT

o 1.1.147_Sec£ion 2;

Exglanatoryﬂmofes:

S "f*;”prammatlcally incorrect. Previous )

rilfre01tals contained in the various editions
"fof the Laws of Tonga. were axamined

S R

?”Exbfénaquy“NﬁféS:f

In this Act unless the context otherwise
"requires -

-MCourt" means the Land Court;
- "Minister" means the Mlnlster of Lands,

1.1.12 The detailed reV1nw of the Act with explanatory netes and
recommendatlans on every sectlon is set out hereunder: ‘

‘Ldng'Tiéie té‘the Actszn‘Act Relating in Land,

| The wordlng of the long title above appears”

 :a;=Rewording of tne long title is recommended,

q:An Act to Rev1se -and Consolldate the Law
.Relatlng to Land '

1:?hi§_Abt may be cited as The Land Act.
" " No change 15 needed.

brNd change,

the Governors of Vava'u and Ha'apai
when acting as Deputy Minister, and
any other person duly sppointed to act
for the Minister;

Uforeshore means the land adgacent to
the sea alternately covered and left
‘dry by the ordinery flow and ebb of
the tides and all land szdjoining |

thereunto lying with 15.24 metres of
" the, high water mark of the ordinary
tides;

"prnscrlbed" maans nrescribed by this
Act or re_alatlons made hereunder;

"registered" in reference to any document
means registered under this Act or
regulations made hersunder;

"landholderfar "holder" means -

{a) as regards Crown Land thp Mlnlotpr‘j

of Lands-
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~hereditary estate (tofi'a

“any Tongan subject holdin anf'
ﬂ,tax allotment ('api kolo)§

a

gny Tongan subject claiming to
be interested in land which he is
legally capaible to hold;

any trustee duly -appointed by the

" King, the Minister, or the Court

on behalf of any person entitled
to succeed to any land on reaching
the lawful age .of-succession in
resnect of such land;

any person app01nted as or acting-
as trustee or representative for
-any - person beneficially entitled
to any land or interest in land;

-any person who claims to be’

entitled to any land or interest
in land whether 1n actual posse-
-ssion or occupation . or otherwise,

' THe present definitions are

adequate. The use of the word
"Cromn" in the Act without deflnl-

..tion has raised and caused some

confu51on hECdUSE of the use of ~

word "King" in the Constltutlon.

The word "King" is defined in
the Internretation Act whereas
"Crown"is not., To eliminate any
doubts a new definition is

' recommended,

The word "Minister" has been
redefined, Refer Section 21 of
the Act which refer to powers

- delegated by the Minister,

The nresent definition is too
wide,
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A%d a new Sefinition -

in Concil, or

as tha svymbal.

nf Tonga as 2

Cwihole, or

- means  tha Governnaent of Tonsa,

NMinister" - mensas the Minister of Tsnds,

PART I = 5 NEASL
DIVISION I
DECLARATORY

A1l the lund of the Kingdam is the
property of the Crown.

(i) - Tke wording of this section is
shorter than Section 104 of the
Constitution. There is no need

fer any chanee but the ruestion

fzised is whether it should
- fellow th» wordin: of tne

Constitution,

The recommendation below ig that
it should f£nllow that format and
two ~piions sre offerad,

All the lsrd of the Xinsdom is the
property ot the Kinz =nd he may irant to
the nohlas and natapules ona or sore
estatas. to become their herediiary sstates
arrl the renainder of the land not ss
grnntod'shell become and form Crown lamds,
or

A17 tha land of ths ¥ingdom is o7

prorerty of fae Crown from which the ¥in

mar grant o the nobles and ratapules

one ar mare =atatas to baooms thedir

keredivary astates,

S
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i mxnlanatory Motes:

Recommendation:

L 1.1.17 Section 53

i 2ection 2

i

| . e o

‘ Tynlanatory Motes:
|

|

§ Necommendaticn:

i : .

i
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The interest of a volder in ary rereditary :

eststa, tax allotmant or tosm Allotument §

is @ life interest suhject to the Lo :
nrescribed conditions.

(i) Shauld ths rentative freehold S
pronosal be adopted 1% will be :
necessarvy to add & nroviso io
cover its implementation here : RS

" and other secitions following. -
" If the proposal is no% adonted
" then no further additicn or. ' L
. . . 3
slteration is required. _
pdd - Provided that the holder of a tax

or town allotment may durinz his lifetime

grunt the whole or part of his allotment

o6f such size as allowed by law to any

of his children, grandchildren or brothars,

Every estate {tofita) and allotment:

(vapi) is hereditary according to the

prescribed rules of succession,

(i) Refer to nntes under Section &7 - "
avove. Addi:iion i§ necessary for
the game rae1SONg..

-
réd at tiie beginning - Subisct tn the

rignts of an allotmant ralder in Section

4 to make a grant of ~is allotment.

p
P
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Txnlanatory Notes:

Fecommendation:

1.19 Sectlon on 7:
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vers varla Todlin! e 051
by hal 1 T T 3 r TS ) 01
allotmsnt ('smi) which purcorts to effec
a volunt=v conveyance, #N OUTL=anii=0ui
sale, or lavis= hv 4111 of such eshat
or 10t §-1- 4 Y s
{1) An addition is nacessary for the

same reasons aprearing under notes
to Secltinn 4 ralatine Lo Tentative .
Freehold

nronasal,

Add. at baginning - Subject to the rights

of a= allotment holder in Section 4 to

make a grant of his 2llotment,

liyery male Tongzan subject by hirth unon
malkina arn11Cﬂ+1on nn the ﬂrnqcribnﬂ
form to the Minister of Lands shall be
entitiled to receive subject to the
provisions of this Act a grant of Lend
not exceeding 3% hectares a2s 2 taw
allotment and whers any such grants is
less than 3% bectares the Winister may
from time to time as land becsmes avoila-
ble and as he deems exradient make further
grants to such ho]dpr unttil e arsa-
Prantpr ‘tns Wim as & tax allotm=snt has a
fotal area of 3% hecteares. He shall

atsn be entitled to receive an malking
arnlication as aforesaic 2nd sabiact-to
the- npovi~tisns of this Act a crant of an
area not excesding 1600 sq, metres in o
town as a town allotment.

(i) This is the section dealing with
the antitlement of every male

Tongzan ~unlect »y hirt:

a tax alloxtment,
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Recommendatione

- 162 =,

(ii) Refer to comments in paragraph

' hereof as to His Majesty's King
George Tupou I  desire that His
pednle srall not he landless,

(iii) No chanze is to be made to the .
~intent and purpose:of the section.
However circumstances have chansed
and a rumber of Tongans who are
holders of tax allofments hove
renounced their Tongan Nationality
and adovpted foreign: nationali-ties,
"If careful note is made of the

“Wording of the section above it can be

ohserved that it refers to Tongan

subjéct by birth. The Commission ™ .©

 is of ‘the view that one's entitle-
‘ment to land in Tonga in based on

anhgéﬁiQitizenshin and throuzh the
duration’ of that citizenship. Once.
‘iﬁ'béaéés or is expressly renounced
A8 in the case of naturali=atiaon
andﬁﬁqéprion.of a foreign citizen-
ship the right to 1land does not
‘exist, He is not a Tongan anymore,
The recommendation below updates
the law to current nractices,

Add new subsection {2) as follows:
7(2) Bvery Tonzan subject wto chanzes
his natiocnalitv to tont of ansther

country shall not ke entitleod to a g-ant

of land under tris secticrn an! sy allot-

ment held br sueh a persca skall. he
de=registerad and treated in likes monner

A

a
as i1f the holder had died end the heairp

who is a Tomgon subject shall be entitled

to inherit thes allotment in aCCTrdénce'

with the nrovisions of this »ct,

.Il&
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QUbject to the proviuin1s of this Act
relating to surreéndsr the:grant, if the

- applicant be lawfully residing on an
. hereditary Pstate, shall be made from

the lands in such hereditary estate; g
and if the annlicant is lawfully residing-

upon Crown Land shall be made from

‘Crown Land:

" Provided always that land comprised jn
_an hereditary estate shall not be: '
granted as a tax or town allofment
:Nithout nrior consultation;with theé
holder nf the hereditary Pqtate.

(1) “*Thiq is & mandarorv provision as

_to n"antlng of a]lotmpntq from
~heraditary estates and Crown T.and,

.It“elahorates and extends Section 7, . .

“”(ii)n:It'was decided that the word shall

be replaced by the word may but on
reflection once s)tered . will

weaken the méaning of tbls secr1nn.;7

- Tt-will enable an estate holder to
refuse distribution of 1and on the
gf@unds that it is not mandatol

. for a grant or grants to be made.

{111) The nroviso should he rewsrded to

“imnrove it. Thers is no change
to its general murnose,

. Proviso to read - . .

C o "a Jand comnrised in an hhwadi+arv
“astate shall bha ~ranted as A *fax ‘ar town .

callotmant without nrior ronql'lﬁtiwn with '
the holder of the heraditary estate,” |

Tha ‘lends shecificallv described in @0 -

.¢olumn one cof th» “cnedule T are the
“hareditary estsates held hy the nohles
Jand matarules whose names ars net out
7in column too of the said Schadule,
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1.1.22

1.1.25 ¢

Explaatory Notes:

‘Recommendation:

~ Section:10:'

“Section 41;77;-

-+ Recommendation:

Explanatory Notes:

s

Recommeridations

Explanatory Notes:™

-« -The King with the consent of the Privy
~Council and subje¢t to the provisions
“of this Act, may grant from the Crown

Lands heredltary estates to Tongan subjects

L= 16l -

‘;(i):f'NS'qﬁange‘pfnpdsed;m;$ﬁé;COmmiSEiaﬁH”

/. 'has been guided by mrovisiocns'in -
" the Constitution i.e. Section 20
-..prohibiting retrospective laws.

- No: change.

".All 1ands other than those described in
Schedule I are Crown lands and there

shall be set aside therefrom the lands
specifically described in Schedule II
as the Royal Estates for the use of the
Sovereign for the time beihg ‘and there

© - ghall also be set aside therefrom the
“:-lands described in Schedule IIT as the
Royal Family Estate, A life interest

in’ any of the lands described in
Schedule III or any portion thereof may

“be granted to such persons as the

-

='_:‘-‘Scwrer'ez.gn for the time being may app01nt.

(i) Refer notes under Section 9 above.

"1 No: change.

who are holders of hereditary estates
or who may at any time be granted by
royal letters patent a title of honour,.

(1)  Refer wording of Section 104 of’
i 4he Constitutign which .is .at
variance with this section,
Require amendment as set out in

recommendatlon. '

The Kinv subject to " he provisions of the
Act may grant from C: own Lands hereditary

"estates to Tongan sub jects who are

* holders of hereditary_estates or who may -

at any time be grantec by royal letters
patent a title of honour. '

=]
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PENALTIFS FOR UNLAWFULLY DEALING WITH LAND

1.1.24 Section 12: Any  landholder who sells or attempts to
sell any -land out-and-out to any other
person shall be liable on convictien
therefore to a term of imprisonment not
exceeding ten years.

Explanatory Notes: (i} After considering the totality of
the written .and oral submissions
it is clear that there is over-

whelming support not to interfere
with or alter this section.

Recommendation:: No change.

1,1.25 Section 13: : Any landholder who enters or attempts to
' anter into any agreement—for profit or

benefit relating to the use or occupation
of his holding or a part thereof other
than in the manner prescribed by this Act
or as approved in writing by the Minister
shall be liable on conviction to a fine
not exceeding one hundred pounds or to
imprisonment for any period not exceedig
twelve months or both.

Explanatory Notes: (i) With:developmenf and growth of trade
and commerce it is considered that

this section is-too restrictive.
Flexibility is necessary with our
changing society and this can be
achieved without any loss. - If

this section is repealed the concept
of eligitility to land and its’
‘ ipnalienability will remain intact.

(ii) Also refer to Section 55A the
purpose of which conflicts with

this section.

Recommendation: That Section 13 be repealed.




1,1.26

' Explanatory Notess

P .
O I ST R
SRR ;

e T

121,27

1.1.28

Section J

Section 1&:

frgehlaoen

S R S

B I
Recommendation'

Secfibn116:

' Itvis unlawful for any alien to hold or: ' e !
k¢ reside upon or to .occupy any land f'. e
cLwithout having first ohtdined from the -

.conferred under sub-section .four of

- 166 -

Minister of Lands a permit so to do B i
issued by him in exercise of the powers o

' ;.Section nineteen of this ‘ActAny alien

T

:zngéédm@énaéﬁibﬁ:j”{ j§fTh§trS§9tion 1 be repealed, ... - v

. Explanator‘y Note“s:;__:

| Ifighall be unlawful for any Tongén subject

. person acting in contiavention of this
. section snall on conviction be liable
' to a fine not exceedin; fifty pounds or o

who contrayenes the provisions of this
section shall on conviction be liable to

. a fine.not exceeding ten pounds or in o

default. of payment to imprisonment for
any period not exceeding three months,

(1)"° In the context of today s conditions, . |
' ‘I contact with the outside world and
continual flow of tourist and its
‘ promotion have rendered this type
of provision inoperative out= '
moded and disgriminative.-

'*-Any landholder who allows an alien to

réside upon or occupy any part of his

““holding“shall, unless such alien has been
‘“granteda’ lease or permit in accordance
« with- this‘Act, be guilty of an offence
‘'and “on conv1ct10n thérefore shall be
1iablé to'a fine not exceeding ten pounds

or in default of payment to imprisonment

. for any period not exceedlng three months. - §

(1) Comments under Section 14 are
applicable to this section.

:i‘Tﬁéf Section 15 be repealed.

to make any mortgage agreement or other
document pledging or charging or selling
his growing crops of coconuts, yams or

other produce or any ] art thereof. Any

to imprisonment for an- period not
exceeding six months,




Section J

' Explanatory“Notes:"

1.1.39

1.1.30°

Recommendation:

i
A

(1)
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~This provision is in conflict wifh
~ the general intent and purpose ot
_the 1976 Amendments. Also refer
' to paragraph  hereof,

That Sectidn 16 be repealed.

DIVISION IIX

LAND HELD BY CHARITABLE BODIES

Section 17:

Explanatery Notes:

‘Recommendation:

" Section- 18+

“'No

Religious bodies, charitable and social
organisations, may subject to the '
provisions of this Act hold land upon

" lease: | Provided that no land shall be

granted upon lease in any town to any

res

)y

(1)

(2)

Lj,:rgllglous body unless there are at
'.'1East thlrty adherents of that body

ident in such town and that each

'_adherent has attained the age of sixteen
'Yea .

1"5. L

This provision is necessary to
empower the organisatlons referred
to therein to hold land on. lease.
- No change reguired.

change.

- Religious bodies and charitable and
social organisations holding land
on lease shall not have the right

:to use such land for any other than

- the original purposes of the hody
or organisation declared at the

vtime of the making of the lease,
or to transfer or subk-let such’
land, withcut the prior conqpnt
of Cabanet. :

If any such body or organisation
contrevenes the provisions of this
: gsectlon ‘the Minister may with the

" consent of the Cabinet institute
'proceedings in the Land Court against
.such bhody or organisation claiming
therein the cancellation of its
‘lease and on proof of the contra-
vention of this section by such .




Section J

-~

T

© “Explanatdry:Notesy i
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[

- ‘body or. organisation the:Court: shall

order such lease to be delivered

up to be cancelled and upon cancella-
tion of the lease the lands therein
specified if situate in an hereditary

" estate (tofi'a) or town allotment

(*api kolo) shall revert to the

. holder and if situate glsewhere
' ghall ‘revert to “the.:Crowns .. .0

It ‘shall be unlawful for any persdn

“ holding a town allotment or any land
upon lease other than a charitable
‘Jeasé. to eréctthereon a place of

worship and any holder of a town
allotment or lessee acting in viola~-
tion of this section.ghall. ‘be:liable:
t¢ forféiture of his town allotment

Cor to ‘the cancellation of his lease

or 'sub-lease (as the case may be)

_upon the institution in either case
by ‘the Minister with the consent of

the Cabinet of such legal proceedings

" as are. specified in the immediately

"preceding subsection, and shall also

. generations to generations -and people; ..
‘who lease their land to Churches

be "I'iable upon conviction to a fine
not exceeding ten pounds.:

ey ,? 7- - . :, .‘.‘_ AT

e ssmin V4 e

we . The present prov151ons requlre
~elaboration and enlargement. Churches:
1. have charitable objects and in the

main serve the public interest not-

~withstanding some contrary views.

Its existence is continuous from

ﬁéually do so on the understandihg
that it is more or less on a

 kpérmanent basis. If that is not
“ the situstion they can contractually

7.prOV1de that there will be no right
of renewal.

""Churches need special consideration
.. because of the spe :ial role they
‘perform in our soc:ety, that and

 for other reasons edditional
'"provisions are reccmmended below,

S
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Recommendation: (1) (a) Religious hodies and charitable
and social organisations holding
land on lease shall not use such
land for any other than the
purposes stated in its original

application unless prior
approval for such use has been
given by Cabinet.

(b) Unless otherwise agreed by the
*  parties, a lease to a religious

body, charitable and social
organisation shall have a right
of renewal upon notice gilven
by the lessee to the lessor at
least 6 months prior to the
expiration of the lease but such
a lease shall not be transferred
or sub=letted without the prior
consent of Cabinet.

{(2) No change.
(3} No change,

PART IT - ADMINISTRATION
DIVISION T
POWER OF MINISTER OF LANDS

1.1.31 Section 19: (1) The Minister of Lands is the repre-
sentative of the Crown in all '
matters concerning the land of the
Kingdom.

(2) He shall grant allotments to Tongan
subjects duly entitled thereto by-
law. .

(3 He stiall o=rant leses an? —ermits with
the g-nzent of Cahinet: TProvided

that the c¢rnsent of His fajesty in
Council iz re-uired w-ere the rneriod
of lz2ase exceeds ninstv«nine voirs or
whera tha weriod of ronewsl of any
lease =.ded t» any nraviovs renewals
and to the orizinzl r~eriod of thz
lease excends ninstv-nine vesrs.
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e shall issue permits for foreligners
t¢ reside upoh the premizes of a
Tongan subject. :

He shall act as Hegistrar-Generzl

of all land titles.

He shall authorise all surveys and
order the opening of all new roads,
but shall not cleose any road except
with the consent of the Cabkinst.

;ﬁé shall collect the rents for all

allotments on Crown Land, and all
leases and permits; and where the
land leased is part of any hereditary
estate or ar allotment shall pay

the lease rent into the Treasury

and shall issue a voucher in favour
of the holder of the estate or
aliotment for that amount of rent
less ten per centum thereof.

He shall in every case where no

application is made to thie Court

for the appointment of a Trustee or

Trustees appoint one or more fit -

and proper persons to act with or

without remuneration as trustee ov

trustnes for any Tongan other than
noble.or matapule who heing entitled

fo land:is under the age apopointed

by law for succeeding *b reto.

He shall require any trustee or
trustees arpointed 'in aecordzance
withithe preceding fuospc+10n to
pubm;t accounts of his or their
tﬂust estates and he may dismiss
CEriistee guilty of mismonagement,
breach of trust or fraud in
cornection with the trust estate
‘We may appoint another. tru@t,e
3n his stead,

‘He shall approve mnﬂ+rquq nnd
aqslpnmpntq thercof,

'

Reauires updeting and recormendation

Lelow ave self e rlanatcry =nd cover

for reren] of quhwprtiOﬂ'h refeor

+o nates vnder 8ei tion 1 above,

|
1
H
i
]
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Seciicn J

(1ii) In respect of subsection'7-wefer
ta noteu unrer qOCthﬂ 31 heve-

after. o1

(iv) 'A_new provision is added in sub-
section 9 for appointment and
removal of trustees on grounds set
out thereunder.

Recommendation: - No change except the fcllowing
' 19(&) ‘Repeal. LR AN N
'_19(7) Change ten per centum to five
per centum, ’
19{9) He shall reguire eny trustee or
trustees appointed in accordance
f . “'with' the preceding subsectlon to
o "' submit accounts of his or their
"trust estates and he may dismiss
any trustee guilty of mismanagenent,
breach of trust, fraud in connection
with the trust estate or who in his
" . opinion is not a fit and proper
person and he méy:appoint another
trustee in his stead.

1.1.72 Section 20: There shall be provided from the Public
Tunds of thke Kingdom -

(2) a suitable office in Nuku'alofa
for the use of the Minister and for’
the safe keeping of all documents
and reigsters relating to titles;

(b) guitable fire progof storsge in the
affices of the Gaovernors or cthe:
Leracns Auly arpointed to act Tar
thi i' =ter in places otler then
i PJ' 1ofa, Nelafu (Vawa'u) and
Iifuka ([Ha'apai).
Explerastory Motes: (i) This provision is self explanatory

and -reeds no further attention.
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Recommendation:

Section 21

Explanatory Notes:

ETERSRRRE

Recommendation:

1,1.23 " ~Section 22:
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No change.

Where in this Act any authority is given
to or any duty is imposed upon the
Minister the authority may be exercised
and, subject to any express exemption

‘hereinafter provided, the duty shall be

performed by the Governors of Ha'apai

‘and Vava'u in their respective districts’

or, in any other districts, by any person’
appointed by the Cabinet to act for the
Minister. .

_(;)_

()

‘Powers of delegation is necessary.

_.Npiamendments needed.

ZNq.chgnge,_

The King with the consent of the

 Privy Council may, from time to

‘ time, make regulstions providing for
‘all purposes whether general or to
meet particular cases that may be
convenient for the administration

.of this Act or that may be necessary
or expedient to carry out the

" objects and purposes of this Act

- and where they may be in this Act

‘no provision or no sufficient
provision in respect of any matter

- or thing necessary or expedient .
to give effect to this Act, providing
for or supplying such omission or -
insufficiency and without prejudice
to the foregoing powers, providing
for all or any of the matters
following, that is to say - .

(a) prescribing and defining the’
marmer of doing or performing
any act or thirg under or for
the purposes of this Act,

‘and the time when or within
whicn it shall be done or ’
performed;’ '

(bv) prescrivin; forms of registers,
books, docments, instruments
and writings, and the conditions,
cstipulatiors, reservations and -
exceptions~thst shall-be .- :
inserted or that shall be
implied in irants, leases,
permits, and other instruments;

. B
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(2)

i g
g e o

(c) defining the duties of officers;
(d) regulating the procedure in
applications to the Minister
of Lands;
(e) regulating the cutting, getting,
' and removal of timber, sand,
stone, metals, and material
on and from Créwn Land or any
holdings ’

. (f) regulating common and public
reserves.in cases not otherwise
provided by law.

The regulations may impose fees in
rasvant af any lnspection, survey,

] &= ,  licence, reciztration,
certificate, nermit or othe matrer
nranterd or mode by any officer or
other rersan under this Aet; and in
pesnect of any anvlication made to
any officer nr other nerscen mder
this Act:

~

(3)

(4)

(1)

Explanatory Motes:

- .ol
Recommendation:
i wald

L (4)

Nao: ¢h

ange excent

. Any person

Provided that the fees set out
in Schedule IV shall be the
fees impnosed until the same have
- been varied or revoked in
.. pursuance of the authority given
by this section.

rasylatians may imnose royal ies
: aid tn the Crown in

£ timber, stone, sand, an metals
othar materinl cut, got and
romoved pursuant to any neralts

under this Act. -

The
tn he 18 resnect

o]
or

1zsiiad

Any person who offends sgainst any
regulation shall be 1iable to a
penalty not exceeding $1.00, .

Mo reorganisation or sf;ucturing
necessary and matter raruiring
change is penalty only.:

i suh=section (&) +which
paark:
who offends against any
shall be liabl=z to a

hundrad

regulation
'nenaltv not exceeding five

na'anga,



- Sectisn J

- 17 -

DIVISION 1T

"DEFTNITION OF ARRAS “u “OU“IWRT-_@

;_(1) ‘The Hinister shall sndeavour to

define the holdings and boundaries
of every landholder and for such
‘purpnse he is empowered to serve any
landholder with a notice in writing
renuiring such l-andholder to attend
at the office of the Minister for

the district in whick such landholder's

l1and is situated and to define the
- area and houndaries of his land,

(2) Where any lamdholder having been
~served with such notice as is ‘
mentlpnad in subsection cne of this

- section neglects or refuses to
attend at the office 2f the Minister
o1t shall he lawful for the Minister
-~ after the expiration of thirty days
from the service of such netice te
institute nroceedings against such
. landholder in the Court for the
i purpose of determining the area and
boundaries of such landholder's Eaﬂd
and all disputes in FOﬂnPCt‘O” there=
with. '

:

f(3) Whers a landheolder having heen,éervnd

with the notice mentioned in sub-
section one of this section attends
in-ohedienece thereto at the off1cp
of the Minister and it becomes
apparent to thz Minister fth=t there
ig a2 disnute concerning ‘the avea

or houndary of such landholder's land
the ¥inister mar order such land-
holder to take nroceedings in the

v . Court for the detprm1n3t1on aof any

such disrute

{(4) A notice under this section may be
servad unon the landholder or his
representsiive in.ihe district in
which the land-in: Pospac+ of which
the notice in given is situzated.

2

L

T there is any dissute in regerd to tha
area or boundariss of ‘ais: Mhokding as
rdefined by arv 1ardballer or in rmﬁﬁﬂd
to aryr othew matter cm cermirg iz land
thae Minister may diree:: that a survev te
made of the =rez or boLndzsries of such
land, '

bt S0 L a e = 1




- 175 -

Section J

1.1.36 Section 251 + Should there be no disnute in reference
to any area or boundary the Minister
shall have a survey made of the land »nd
file a copy of such survey in the office
of the Minister at Nuku'alofa,

1.1.37  Section 26: Aftar any decision of the Court or (where
such decisipn has been appealed from)
after the decision of the Appeal Court
the Minister shall cause a survey to he
made of the boundaries of the holdinz as
finally determinad by such decision and
shall cause a conv of such survey to be
filed in the office of the Minister of

Nuku'lalofa,
1.7.38  Seection 273 Should any landholder after being ordered
‘ to do so by the Minister neglect or f=ail
to bring an action in the Court witkin
fourteen days of being so ordered and
thae Minister takes action in accordance with

subsection twe of section twenty-three
~the Court may order the laendholder to nay
all costs of the action,

1.1.39  Section 28: In the case of any dispute as to the
area or boundaries of 2 holding the
decision of the Court or if there is an
appeal the decision of the Appeal Court
shall be final and in any case where there
is no disvute the determinetion by the
Minister and the landholder of the area
and boundaries shall be corclusive and no
further action claim or demand in regard
therto shall be maintainable.

1.1.40  Section 29: (1) Upon the boundaries of any allotment
having been determined in the
. manner nrescribed by this Part of

thiz Act the Minister for the
district in which such allotment
is situzted and the Minister shall
grant such holder a deed of 'grant
in tre ‘orm 1n Schadule V.

(2} Upon the boundaries of any hersditary
astate having been determined in. the
menner prescribed by this Part of
this Act the Minister shall deliver
to the holder a tofi'a certificate
in the form set out in Schedule VI,

(1) These are empowering and nrocedural

=
2
et
i
Ly

Explanatory |l

nrovisions - they are adeauate for
the purposes which they were intended
to serve. No amendments or additions

raracocarir.
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No change. : .. :
.

PART 111 = HEEEDITARY TSTATES

1.1.41  Section_30:

Explanatory Notes:

RIGHTS OF HOLDERS

Any land granted as an hereditary estate
shall descend to the lawful heirs of the
‘body of the grantee in accordance with
section one hundred and eleven of the

“Constitution:

Provided that no person shall be
granted or be vpermitted o sncceed to
a - noble's or matapule's hereditary
estate who has been cenvicted of - .
felony and has not been pardoned, or

who is insane or imbecile.

(i) This provision is important and

. necessary. It deals with devolution
of hereditary estates and the
exclusion of certain categories of
persons on public interest arounds,

(ii}f We see no reason to alter its
genersl purpose except to redefine
persons convicted of a felony to
read persons convicted of an offence "
punishable by imprisonment for more '
than 2 vears. I '

(iii) Tt would have twofold effects.
. Pirst it widens the tyne of offence’
and secondly it limits it €o more
serious offences with imprisonment

“of more than 2 years,

(iv) Also this nrenosed amendmeht tiee un
with the Constitutional disability '
of a noble who his committed an
offence nunishab. e by“imﬁﬁiSOnment
for mora than 2 rears to be elected v

to the Legislative Assembly: Befer =
Sections 2% and 63 of the Constitution
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1,1.42

Recommendation:

Section 31:

Fxmlanstory Motes:
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No change except tre vroviso which‘would
read: ‘Provided that no person shall be
granted or be permitted tn succeed to a

noble's or matapule's hereditarv estate

who has been convicted of an offence
puniishable by imprisonment for more than
two years and has not been pardoned, or
who 1s insane or imbecile.-

The holder of an hereditary estate shall
receive Trom every -tax allotment holder nn
that -estate the rent prescribed by this
Act without deduction. He shall also
receive ninety per centum of the rent
reserved in any lease demising a part of
the estate for a term of years.

(i) This section deals with the right
of an estate holder to receive the
rent of 80 seniti for tax allotments
on His estate without deduction.

(ii) He is also entitled to receive the
rental in respect cof land leased
from his estate less a Commiesion of
10% payable as administratjnn:charge
or service charse to Governmant.

(i1i) At the 1984 marlismentary sessicn
there was a motion from one of the
estate holders o re eal or 1holish

the 10% administration charge on

the arounds that it was not justi-
fiable, It wis also svggested that
it was a form of sreciel taxaticn nn
estate holders.

(iv) These arguments are not valid,
Tvery Jovernment apnlies in a limitad
way the user nav prircipls to
support the services it _rovirdes,
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(v)

(vi)

The judicisrs charse filing fees,
these fees were increased at the
beginning of 1985. The Pokice charge
for drivers licensces and many other
types of licenses, The Post Office

and . Telegrarh also charge for thelr
service, One can recite a host of
public services provided which nenbers
of the public must pay. In the case
of the 10% administration charge : 5

“for leases processed by the Ministry

leases, serve notices on lessees,
demand nayments involving Governsent
postage, receive payments transfer
‘same to Treasury and disburse the

. rents to estate holders and kean

prover rzcords to protect the interests

of the estate holder and lessee.

Tt is a necessary and desirable
function which in some cases avoid
trouble between the pariies, An
important comsideration to bhear in
mind 1s that in many or a2ll cases
of leasing it is 2 commercial
transaction for estate holders.

Why shouldn't they pay for the e
service? - '

There is alsc a clear distinction
between service charges and
taxétion - ths two are sepafate.

’ A
Thg Commission has ascessed the value
of the service nrovided and belisve
that a figure of .53 would be o
reasonanhle in the circumstances,
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1.,1.43

Recommendations

_‘,Sectidn 323

- Bxplanatory MNotes:

- - Recommendation:
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(vii) Also note the recommendation to
 Section 19(7) above similarly.

reducing the charge to 5%,

The holder of an hereditary estate shall
receive from every allotment holder on
that estate the rent arescribed by this
Act without deduction, He shall also
receive nenety-flve per centum of the

 pent reserved in any lease demising part

of the estate for a term of years.

The holder of an hereditary estate shall

" not dispossess in any manner other than

the manner provided by the Act any holder

of a tax or town allotment of his allot-

‘ment. Any holder of an hereditary estate
‘acting in contravention of this section

shall be liable upon conviction ‘to a fine
not ‘exceeding ten vounds or to imprison-
ment for a period not exceeding three

‘months and shall also be liable in

damages at the suit of the disnossessed

‘holder, and the Court shall order the .
‘allotment to be returned to the dispossessed
" holder. ' o :

(1) The general purpose of this section

recuires no change.

(ii) To give greater protection to a
holder of a tax or town allotment
it is anpropriats to incrsase the
fine to #100 from $20, ‘

-

(1ii) By inereasing the fine it might act
" as a deterreri for estate nolders
not tc braalk the law,

No change except tho limit of the fine

~ should zo up to $100,
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Section 33:

Explanatory Notes:
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"(1)‘

(2)

i

The holder =f an hprddi jry Pstate
may subject to the provisions of
this Act lease such nortions of the
estat2 as have not been pranted as
allotmentis or will net, in the
onininn of ths Cabinet, be reguired
for allotments within the term of
the lease, T o
The - opinion of the Cabinet in such
matter shall be conclusive and final,

The total amount of 1:-»d leased on
an neredltary agtate under the fore-

‘going subqectlogk(othpr than land
‘leased to relig

bodies, charitable
institutions, bohrds established

under the fgricultural Qrganisation
Act or the Electric Power Boards

Act and Producers Cooperative Socities

' established under the Agricultural

(i) \

(1i)

(iii)

(1v)

Organisation Act) shall in no case
exceed five per .cent of the total
area of that hereditary estate:

Provided that nothing in this
-section shall affect in any way
- whatsoever any lease granted prior
to the tenth day of September
nineteen hundred and forty=-five,

The restriction on leasing of
heéreditary estates to 5% thereof is
being tightened. .Refer to paragraph

"IV S$31 hereof for further comments
“on this,

The exemptions of religious bodies,
charitable institutions, Government
and Boards are removed.

The purpose of this exercise is’
aimed'at making more land available .

- for allotments.

His Majesty's Privy Council is

being given an uafettered H1scretlon
to waive the res: riction but the
Commission hope -hat it may only
do so in cases irvelving the public

interest.
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Recommendation:

Section 3&:

Explanatory Notes:

(1)
(2)

(1

(2)

(1)
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No change.
The total amount of land leased
under the foregoing sub-section
other than land leased for a public
purpose shall in no case exceed
five percent of the total area of
that hereditary estate. A decision
by Privy Council as to whether a
lease is for a public purpose shall
be conclusive and final:
Provided that nothing in this
section shall effect in any way
any lease granted prior to the
day of 19 .

The holder of an hereditary estate
shall admit into possession any
person who has been granted an allot-
ment upon his estate by the Minister:

Provided that a holder shall be
permitted to reserve a portion of
the hereditary estate, being of
such area as may be determined by
regulation, for the sole use of
himself and his successors 1n
title.

Before making a grant of a tax
allotment out of an hereditary estate
the Minister shall consult the

holder thereof and hear any objections
he may make to the grant being made
and where the Minister and the

holder of the hereditary estate fail
to agree, the Minister shall never-
theless grant the land as a tax
allotment but such grant shall within
three months of the making thereof

be liable to review by the Court,

the decision of which on the matter
shall be final.

N& change except provisc which
should be clarified by the insertion

after the word Regulation the
following made by the King in Privy

Council,
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Recommeﬁdation:

Section 35:
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(ii) As it stands now in the proviso it
meqné regulation made under the ™
Act ‘which would be’the responsibility
of the Minister of Lands to deter-.
mine.

(1ii) The view is taken that Hereditary
‘estates were granted by the King .
under Section 104 of the Constitution
and any determination of land
reserved for the use of the estate
holder should similarly be made
by the King in Council.

‘(iv) Such a determination affects the
rights of the estate holders and is
different from other matters under
the Act which is administered by
the Minister of Lands.

.. The proviso to now read:

Provided that a holder shall be .

" permitted to reserve a portion of the
hereditary estate, being of such area
as may be determined by regulation made
by the King in Privy Council, for the
sole use of himself and his successors
in title,

. ;(1) Nothing contained in section thirty-

four hereof shall be deemed or con-
strued as prohibiting any holder

of an hereditary estate from refusing
permission to take up residence on’
his hereditary estate to any person
who belongs to another locality or
holds a tax allotment slsewhere

even though the wife ofisuch person
belongs to-a village upon. such
holder's estate. o

»n

o

13

b
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Lection &

(2) Any such person coming to reside
on ar. estate may be ordered in
writing by the holder to leave,
and if that person refuses or fails
to obey such order within seven
days he shall be liable on con-
viction therefore to a fine not
exceeding two pounds and in default
of payment to imprisonment for any
period not exceeding one month.

e

Explanatory Notes: (i) This provision is cut of date

with current practice general move-

ment of people.

(ii) With the shortage of land and growth
of our population it is unrealistic
to have this tvpe of restriction
which is not enforced at present.

Recommendationt Rebealed.
1,147 Section 36: (1) Where on the expiration of any lease

of land forming part of any hereditary
estate or of an allotment -the holder
of such hereditary estate or allot-
ment fails to agree to the grant of

a new lease for a periocd equal to
that of the expiring lease at a

rent, not greater than that reserved

in such expiring lease within three
months after a reguest in writing

so to do by the holder of such.
expiring - lease it shall be lawful
for the Minister at the direction of
Cabinet to grant te such holder of
such expring lease a further lease
for a perlod not exceeding
granted in the expiring
such further lease shall
effective for all purposes as though
granted by the holder of the heredi-
tary estate or allotment of which.

it forms part:

Provided always that no lease shall
be rranted under this section

whereby the total perind of the
1 original lease and any leactes
granted under this sectien shall
exceed ninetyv=nine years unless
the prior consent of His Majesty

in Council has been obtained.
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Explanatory Notes:
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(2)

o

= terms and conditions of the expiring
. lease shall have begern observed

Provided further that no lease- '
shall be granted under this =ection 0
unless a recusst in writing for

a new: lease shall have been served

on the holder of the hereditary

estate or allotment of which the

land leased forms prart’ not less

than six months betore the

termination of tne expiring lease,

On the expiration of any lease of

‘land forminf part of Government land
it shall be lawful for the Minister

" at the direction:of Cabinet after

a request 1n writing so to do by

the holder of the expiring lease to . Y
grant to such holder. of such expiring )
lease a further lease for. a period

not exceeding that granted in the .
explring lease: . g

Provided that no lease shall be
granted under this section whereby
the total pericd of the original
lease and any leases granted

under this section shall exceed
ninety-nine years,. unless the
prior consent of His Majesty in :
Council has been obtained, o

No lease shall be gféﬂtéa"Under-

this section unless all rent due
shall have been paid and all other

cand performed.
The right of renewal and procedure

prescribed under this section are

cumbersome £nd cifficult o inter-

el

‘The view iz halken that these provisions

e updated and sigpliifiea.

Refer to Sectiin 18(1)(b) and the

recommendation taereunder. The

forms fer charitaile lezses e.g.

Churct. hove a ri:sibh ¢f renewal e
exercisable b the lessee up 1o the

dzte of expliraticn,
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(iv) .The proposals under Section 18
and 36 is to bring the question into
1ine and clarify it., At this
juncture please refer to the
Constitution - Section 106 and
Explanatory Notes.

(v) A1l leases prior tc 1976 have options
for renewal.

(vi) Under the proposed rewording of
QSection 36 a more uniform situation
hw111 be achieved in that the form
_of lease will clearly state that a
irenewal right is not granted or
that this section applies.

Hecommendation: Repeal subsections 1 and 2 and replace
it with:

(1) Unless otherwise agreed upon by
the parties every lease under this
Act shall have a right of renewal
upon written notlce glven by lessee
to the lessor at least three months
prior to the expiration of the
lease. The renewed lease shall be
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1.1.48

“

(2)
(3)

]
4
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on the same terms, conditions and

.covenants as the expiring lease

except the rental payments there-
under which shall be agreed upon

by %he-parties and failing agreement
the rental payment shall be deter-
mined by Minister of Lands whose
decision shall be final,

No change.

The parties to a lease may by agree-
ment exclude the application of

.this section to their lease.

DIVISION IT

DEVOLUTION OF HEREDITARY ESTATES ON DEATH; TRUSTEESHIP -

Section. 37:

'Exglanafory Notes:

Recommendation:

Any holder of any hereditary estate
convicted of felomy or certified by a
medical officer to be insane or imbecile

*~8hall as .from the date of such conviction

or certificate cease to hold such title
and the estate. '

(1)

The proposed amendment to. this
section is similar to that under
the proviso to Section 30. FPlease
refer to the notes thereunder.

Any holder of any hereditary estate

Q
convicted of an offence punishable by
imprisonment for more than two years
and has neot beer pardoned,.or certified

by a medical doctor ...
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"1.1.49 Section 138:
yExpianatory Notes:
. -
' Recommendation:
-3
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SN

Upon the death of a holder of any
hereditary estate or upon a
conviction of felony or upon his -
being certified as insane or
imbecile by a meédical officer His
Majesty shall cause the name of
the lawful successor to the title
of such holder to be published in-
the Gazette together with the date
of his succession thereto which

shall be the day following that on =

 which the death of the holder took
-place or on which the holder was

(2.

3y

(i1)

(111)

el

convicted of felony or was certified -

by a médical officer as insane or
imbecile. :

On a convenient day not more than
six months after the date of such
publication, or, where the lawful
successor is .on such date a minor,
six months after the day he attains

the age of twenty-one years, His
‘Majesty shall summon the person

80 named to appear before him in

the Privy Council and there to take -

oath of allegiance set out in

- Schedule VII.

The clerk of the Privy Council
shall keep a roll of all persons
holding hereditary estates. :

The general purpose of this section
is not being altered.

The conviction of feloﬁy is
replaced by an offence punishable
by imprisonment for more than two

years.
Section 30.

Refer to notes under

The redrafting of the section is
an improvement.

Upon the death of a holder of
an hereditary estate or uron:a

'gonviction of an offence punishable
by imprisonment for more than
fwo years and has no: been pardoned,

or upon his being certified as

‘insane or imbecile by the Director:

of Health and one other qualified
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1,1.50 - Section 39:

Explanatory Notesﬁ

Recommendation:

1.1.51. Section LO:
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medical officer His Majesty shall
cause the name of the lawful .
successor to the title of such
holder to be putlished in the Gazelte
together with the date of his |
succession thereto which shall be

the day following that con which the
death of the holder took place or

or. which the holder was convicted

of certified insane c¢r imbecile as

aforementioned.

(2) ‘No change.

(3) No change.

The successor to the title if he has’

attained the age of twenty-one years

. shall as from the date of succession
- published in the Gazette possess and enjoy

the hereditary estate appurtenant to the
title to which he has succeeded together
with the rents ard profits thereof and

- all other rights and priviledges attached

to the title.

(ij The general purpose of this sectinn

does not require any change.

No change.

(1) Whenever upon the death of a holder

of an hereditary estate or upon
his being convicted of felony or
being duly certified as insane or
imbecile his lawful successor has
not attained the age of twenty-one .
years His Majesty shall appoint -
one or more fit and proper perscns
to - act as trusteec for such
successor during his minoerity for
the purpose of protecting, preser-
ving and managing the hereditary
estate appurtenant toc the title
to" which he has succeeded and of
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Feciion J ‘ : oo
: ‘applying for his maintenance and
benefit all moneys or profits arising
from such estate including  the salary
attached to the title and all moneys
arising from the sale or hire of live
stock or from the sale of copra or
other produce until such time as the
successor attains the age of twenty-
ane years. '

(2) Every trustee shall at the end of each
period of six months present to His
Majesty a statement of account
concerning ‘the estate of which he is
trustee., Such statement shall be
verified on ocath and shall show clearly
each item of receipt and outgoing in
connection with the estate.

{3) Every trustee shall be paid such
. remuneration out of the estate of
~which he is trustee as may be deter-
mined by His Majesty. : :

(L) His Majesty may dismiss any trustee
who is guilty of mismanagement,
" breach of trust, or fraud in
. connection with his trusteeship and
appoint another trustee in his stead,

'Explanatory Notes: : (i) The general purpose of this section
' ' o "~ does not require change .excepted the
part referring to "convicted of a
felony". This is to be substituted
" by the words "convicted of an offence
punishable by imprisonment for more

than 2 years".

(ii)} This is in line with the requirement
of standardising the terminology -
of the Act and for the same reasons

appearing under Sectisns 30, 37 and 38.

Recommendation: (1) Convicted of an offence as aforesaid.
(2){2)(4) No change.




Section J

1,1.57

Section & H
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.

Upon the death of a holder of an hereditary .

estate the succession to the estate shall
be as follows -

(a) - “only persons born in wedlock may
" " inherit:

Explanation:
Provided marriage precedes the
birth of a child such child is
legitimate and capable of succeed~
ing no matter how short the interval
" between the parents' marriage and
"its birth.

(b)- nb person shall be entitled to

succeed who is insane, or has since
the granting of the Constitution been
convicted of felony;

(¢} the inheritance shall descend in the
“first place to the issue of the
‘deceased holder in infinitum;

(d) the male issue shall be preferred
-to female issue of the_same degree;

. Examples:
‘ Cn the death of a holder leaving a
son and a daughter, the son is
entitled to succeed,

On the death of a holder leaving a
grand-daughter and a grand-son,
children of the same parents, the
grand-son will succeed.

(e) ' as between issue of the same degree
of relationship to the deceased
‘holder the eldest shall inherit.

Examples:
On the death of a holder ]envzng
three sons the eldest will succeed.
Similarly in thie case of a holder
dying and leaving only daughters the
eldest would succeed., Again if.a *
holder's only son predeceases him
leaving three sons th: eldest of such
sons would succeerd on the death of
the holder. . :

() 211 the lineal descendants cf any-

deceased person who if he had heen
alive would have bzen eatitled +o

succeed shall represent their anyestor ;

that is, thev shall have the same
- right t¢ succeed as suca person quld
have had if still living:
Provided always that nc female 1ud
no male descendrnt claiming tirough
a female shall t= entitled tJ
succeed by right of representation.
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(g)

so long as any heir male of the
body of the deceased holder survives;

Examples:
A -~ the holder dies leaving a2 son B,
a daughter { and a grand-son E
(child of A's eldest son D deceased).
Under rules (d) and (e) D, if alive,
would have succeeded in preference
to C or B and as under this rule
E stands in.the s=2me place as his
father D if still living would have
done, F will succeed in preference
to C or B.

W a holder dies leaving a daughter
X and a grand-daughter Z (child of
W's deceased son Y). Under rule
{(d) Y, if alive, would have
succeeded in preference to his
sister X and as there are no heirs
male of the deceased holder surviving
Z will under this rule be entitled
to stand in the same place as her
father Y would have done and will
therefore succeed.

A a holder dies leaving s daughter
B and two grand-children viz C

the daughter of A's eldest son if
alive would have succeeded bhefore

B or D C the daughter of the eldest
son will not so succeed as repre-
senting her father because she is

a female descendant of the deceased
holder and there is a male heir

of the body of the holder still
living namely I, D would therefore
succeed. In the case last mentioned
had C predeceased 4 leaving a2 son
surviving her D would still succeed
in preference to such son, for D

is an heir male of the hody of the
deceased holder while C's son
although also a descendant of the
deceased holder, claims through a
female, viz, his mother C.

on fallure of lineal descendants of
the deceased holder, the inheritance
shall descend to his brothers and
sisters and their issue subject to
rule (d) and {(e) and all lineal
descendants of any deceased brother
or sister who, if he or she had been
living would have been entitled to
succeed, shall have the same right
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{(h)

to succeed as their ancestor would

have had if still living:
Provided always that no female =
descendant of a brother, and no
male deszcendant of a Yrother
claiming through a female shall be

~entitled to succeed by representa-
tion so leng as any heir male of
the body of any deceased brother
survives;

if upon the death, insanity or con-
viection for fe]ony of any holder

" there is no heir'to succeed to the

title and estates, the estates shall
revert to the crown and shall be
dealt with as Crown Lands until such
time as the King grants the title of
honour when such estates shall be

 granted to the holder of the title.

There
_cubsection (a) is to be enlarged to

(1)

are three proposals for amendments:

include legitimated children., In

" some cases a son or ddughter are

born before marriage of parents and .
under Section L{c) of the Legitimacy
Act (Cap. 62) a legitimated person

can succeed to the title and estate.

" However the wording under Section L7

(i)

(iii)

(iv)

(a) and reference to "wedlock"

create an apparent variation or

conflict.

The doubt or conflict is to be
resolved by the recommendation

below.

Subsection L1(b) should be deletéd. .

Subsection L1(h) needs to be reworded
- refer notes to Section 30, 37
and 38,
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. ecbia J :
Recommendation: (a) Only persons born in wedlock or
legitimated may inherit.

(b) Repeal.

(¢) No change.

(d) No change.

(e) No change.

(f) No change.

(g) -~ No change.

(h) If upon the death, insanity or

‘ , conviction for an offence punishable

by imprisonment for more than two
years of any holder there is no heir
to succeed to fﬁé;fiflé‘and'éétates,
shall revert ‘o the King (Crown) and
shall be dealt with as Crown land
until such time as the King grants
the title of honour when such estates
shall be granted to the holder of

the title.
1,1.53 Section L2: Nothing in this part of this Act snall
apply to any person who is not of Tongan
nationality.
Explanatory Notes: (1) The general purpose of this section
. needs no change or further explanaticn,
Recommendation: No change.

PART IV = TAX AND TOWN ALLOTMENTS
DIVISION 1
GRANTS OF ALLOTMENTS

{1) Every mazle Tongan subject by birth
of sixteen years of age not being
in possession of a tax or town
allotment shall be ertitled to the

- grant of a tax or town allotment

or if in possession of neither to

the grant of a tax and town
allotment.

1.1.54
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(2).. The grant®shall be:subject to the
© 77 provisiong of this' Act and shall
be*made in dccordance with the
following rules s,

(a) the applicant shsll make an.
application on the prescribed
form to the Minister;

(b} the applirant shall produce for
the inspection of the Minister
hig birth certificate or some
other proof of the date of his

- birth;

(¢) the applicant shall pay the
prescribed fees.

(i) Subsection (b) should be amended to

fall in line with current practice. e

(ii) Also refer to notes under Section 7
- and proposed amendments thereto.

Age tn be Increased {o 21 yeﬂrs‘
No change excent 2(b) which should read:

(b) ~ the applicant shall produce for the
inspection of the Minister his birth

" certificate or some other proof of

~‘the date of his birth and proof of

his nationality to the satisfaction

-of the:Ministeg,:_hij

(1)  Any person who has applied for and

. nas been granted by the Minister an
allotnmnent and without reasonable czuse .
refuses to accept the land granted
to him shall rnot be entitled tc make
a further application and the

. Minister shall keep a record of 211

cases where an applicant has so
refused and shall not entertain any
second application if made.

(2) Any perscn who Lizs been granted anr

- 21lotment and ebandons the =ame for
a period of more than two years shall
forfeit -such alloitment to the holder
of the hereditary es'ste or fto the

. Crown as the case may be: in anvy I
such case the holder of the hereditary
estate or tiie Minister where the
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Explanatory Notes:

Recommendation:

Section LG:

Explanatory Notes:

Recommendation:

Sectiaon gb:
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allotment iz situate on Crown

tand shall take proceedings in the
Land Court for the recovery of
such allotment and on the abandon-
ment being proved to the satisfact-
ion of the Court, the Court shall
declare such allotment to have
been forfeited and shall order the
register of allotments to be
rectified accordingly and such
alloctment may be regranted by the
Minister.

(1} The general purpose of this
section needs no change or further
explanation,

No change.

A male Tongan subject by birth who when
this Act comes into force is a registered
holder of a tax allotment and who does
not hold a town allotment shall be
entitled to the grant of a2 town allotment.

(i) This section is unnecessary and

inoperative.
Hepesal.

An applicant duly entitled in acécordance
with secticn forty-three may apply faor
and may he granted a parcel of agricultural
(bush) land of five hectdres in one lot
as a tax allotment., Upon acceptance of
such land os a tax allotment his right to
a town zllotment shall be deemed to
extinguichs: S :
Prcvided that where a person has teen
pranted an aliciment of three and
one=third hectares as a tax allotment
and procvided *that at the time of the
grant tc him of such allotment any -
land adjoining his allotment was not
sutdivided inte fax allotments it
shall Le lawful [lor him at any tine
before such lend is subdivided inte
tax allotments as aforesaid to argiy
for and he may e granted an allch-
mert of lard corntairing five hectares
inclusive of the three and one third
hectares he already holda. On the
grant to him of such ar allctment ris
fowr allotment shnall revert to the
Crown or Tofi'a holder as the case
mav he.
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Explenatory Notes:

Recommendation:.

Section 47:

‘pxplanatory Notes:

Recommencation:

Section L8:

wxplanatory Notes:
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The general purpese of this seetion

(1)

needs no change or further explan=ation, -

No change.

NMotwithstending the provisions of
this Act it shall be lawful for any
noble provided in the opinion of
Cahinet having regard to the amount
of land svailasble for tax allotments
. there is sufficient land for the
purpose to grant to every -Tongan
subject making application for a tax
allotment on such neble's hereditary
estate an area of land containing
four hectares to be held as follows -

(1)

{(a} as a tax allotment an arez of
three and one-thlird heclares;

(L) as a town allotment an area of
7,000 square metres,

It shall be lawful for a noble with
thie consent of Tabinet tc grent on
application bteing made such an allot-
ment cf four hectares to he held
aforesaid tc any other Tongan subloct
who aiready helds 2 tax allotment on
such noble's hereditary. estate and on
the grant c¢f such allotment of four
hectares the grantee shell relingquish
the tax allectment he 2lready holds. |

28

(i) The general purpose of ihis sectiorn,
needs no change or. further explanation.

;

No change.
t

No person who already halds 2 tax allotment
or town allotment shall be pronted a second
allotment cof the same ¥ind as he already
helds end any such grant shall te null and

(1)

The general purpcse
reedg no change or
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1.1.60 Section L9: Subject to the prcv151on of =zections
46 and L7 hereof it shall be umlawful to

grant an allotment in excess of the aress
specified in Sec¢tion 7 and any such grant
made after the coming into force ol this
Act shall be null and void:

Provided thetv-to facilitate survey of

the prescribed azreas a tax allotment

and a town allotment mezy he exceeded

by areaz of not more than 500 square
metres and 12 square metres respectively.

Explarnatory Netes: (i) The proposed amendment is a protective
measure on behalf of the holder to
save possible loss of his allotment,

(ii) Further there are two conflicting
Court declsions on the interpre-
tation of this section,

(1ii) The proposed amerdment will resolve
‘the cenflict., '

Recommendation: Add after the end of the first paragraph
after the word "void" - '
in respect only of the area im excess, '

1.1.€1 Section 50: Land for allotments may be taken from the
hereditary estates in accordance w1th
the following rules =

(a) an applicant for an allotment lawfully
resident in an hereditary estate
shall have his allotments out of
land available for allotments in
that estate;

(v) where there is nc land availakle in
the estate in which the applicant
is resident, then the allotment shall
he taker out of some cther estate
hela by the ncble or ratapule in.
ve of wboan estates the aprlicant’
i° resident



