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ACT NO.10 OF 1999 

K. K. T. MARA 
President 

[19 March 1999] 

TO CONFER FUNCTIONS ON THE HUMAN RIGHTS COMMISSION IN ADDI
TION TO THOSE IN THE CONSTITUTION, TO REGULATE ITS PROCEDURE, 
AND FOR RELATED MATTERS 

ENACTED by the Parliament of the Fiji Islands-

Part 1-PRELIMINARY 

Short title and commencement 
1.-(1) This Act may be cited as the Human Rights Commission Act 1999. 

(2) This Act com.mcnces m1 a date or dates to be appointed by the Minister by notice 
in the Gazette. 

(3) The Minister may appoint a different date for the commencement of different 
provisions. 

Interpretation 
2. In this Act, unless the context otherwise requires-

"Bill of Rights" means the Bill of Rights contained in Chapter 4 of the 
Constitution; 
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"Commission" means the Human Rights Commission which was establishJ! 
by section 42(1) of the Constitution and which has the additi : 
functions conferred by this Act; on, 

"Commissioner" means any memberoftheHuman Rights Commission, exce . 
that in Part II it does not include the Chairperson; 1 

"Constitution" means the Constitution Amendment Act 1997; 

"department" means a department in the public service; 

"employment" includes-

( a) the employing of an independent contractor; 

(b) the relationship between a person for whom work is done byt 
contract worker pursuant to a contract and the person who suppli~ 
that worker; · 

(c) employment in the public service, including the Fiji Police Force. 
the Fiji Prisons Service and the Republic of Fiji Military Fore~;. 

( d) unpaid work; 

''functions of the Commission" means the functions conferred on the Commissioi 
by section 42(2) of the Constitution, by or under this Ac~ or by orumlei' 
any other written law. 

"human rights" means the rights embodied in the United Nations Covenantsmif 
Conventions on Human Rights and includes the rights and treedornsStl 
out in the Bill of Rights; 

"Minister" means the Minister responsible for human rights matters; 

"Proceedings Commissioner" means the person designated as such undi 
section 11; 

"prohibited ground of discrimination" means a ground set out in section 38(21 
of the Constitution. 

Act to bind State 

3. This Act binds the State. 

Application of Act 

4. This Act applies both within and outside the Fiji Islands. 

5,-(l) 
cot11t11onse 
Power to ac 
do all such 
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(the "Paris 
by section 

(2) I 
duties co1 

7,-( 



l -~-, 

10011999 l Human Rights Commission-IO of1999 

Part II-HUMAN RIGHTS COMMISSION 
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. . hi h J mm1ss1on w c was estabiislJi:J 

and which has the additio~ 

uman Rights Commission, excei 
'.hairperson; .' 

:ndmentAct 1997; 

blic service; 

~t contractor; 

Incorporation of the Commission 

5,-(l) The Commission is a body corporate with perpetual succession and a 
· cotDJJl0n seal, may enter into contracts, may sue and be sued in its corporate name, has the 
~wer to acquire, hold _and dispose of property botll ~eal_ and personal and generally m~y 

, (11) all such acts and things as are necessary for and mc1denta1 to the performance of its 
'.Junctions by or under the Constitution, this Act or any otller written law. 

(2) Without limiting any otller provision of this Act, the Commission has tlle 
.. rightS, powers and privileges of a natural person of full age and capacity. 
·,:,·/ 

son for whom work is done b ; Functions of the Commission 

mtract and the person who su J~. ·}·-<!) In ord~r to ensur_e ~tit complies witll ~e Principles Relating to the S~atus 
p ·.. ind Functions of National Institutions for tllePromotion and Protection of Human Rights 

. . . . . . .•·· ;' (ihe "Pari~ Principles") the Commission has, in addition to the functions conferred on it 
.ce, mcluding tlle F1J1 Police For~, »f section 42(2) of the Constitution-
: Republic of Fiji Military Forces; 

1ctions conferred on the Commission; · 
by or under this Act, or byorund« 

(a) the function of promoting and protecting the human rights of all persons 
in the Fiji Islands; and 

(b) any other function conferred on it by orunder this Act or by orunder any 
other written Jaw. 

n the UnitedN atlons Covenantslllli . . . (2) For the purpose of performing its functions the Commission has the powers and 
ncludes the rights and freedoms st )lµties conferred by this Act. 

for human rights matters; 

person designated as such undi 

1s a ground set out in section 38(2) 

•iji Islands. 

Powers and duties of the Commission 

7.-(1) The Commission has the following powers and duties-

( a) to increase general awareness of human rights, including by making 
public statements and educating public opinion and public officials, co
ordinating human rights programmes and acting as a source of human 
rights information; 

(b) to invite and receive representations from members of the public on any 
matter affecting human rights; 

( c) to consult and co-operate with other persons and bodies concerned with 
the promotion and protection of human rights; 

(d) to inquire generally into any matter, including any enactment or law, or 
any procedure or practice whether governmental or non-governmental, if 
it appears to the Commission that human rights are, or may be, infringed 
thereby; 
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(e) s. In advis' to make recommendations to the Government on the desirability f 
legislative, administrative or other action so as to give better protecu \ 
to human rights; ~. nu, ssion pun 

corn 
regard not only t, 

(f} 

(g) 

(h} 

(i) 

(j) 

(k) 

(l) 

to promote better compliance in the Fiji Islands with standards laid<kii r 
in international instruments on human rights; \ 

to encourage the ratification of international human rights instrumentsb 1 

the State and, where appropriate, to recommend the withdrawal~: 
reservations entered to those instruments; 

to advise the Government on its reporting obligations under internatioaf . 
hnman rights instruments and, without derogating from the primacy,( 
the Government's responsibility for preparing those reports, to adviscim' 
the content of the reports; 

to make recommendations on the implications of any proposed Act,. 
regulations or any proposed policy of the Government that may aff~I 
human rights; 

to investigate allegations of contraventions of human rights and allegati-Oru 
of unfair discrimination, of its own motion or on complaint by indi viduall. · 
groups or institutions on their own behalf or on behalf of others; 

to resolve complaints by conciliation and to refer unresolved compfailllS: 
to the courts for decision; 

to advise on any human rights matter referred to it by the Goverrnnen\ 
having regard to the available resources and priorities oftheComrnissi-01· 

(m) to publish guidelines for the avoidance of acts or practices tl1at mayh( 
inconsistent with or contrary to human rights; 

(n) to take part in international meetings and other activities on humanrighli 
and to co-operate with other national, regional and international hum~ 
rights bodies. 

(2) The Commission may, from time to time, in the public interest or in theintere~s, 
of any 'person or department, publish in any manner it thinks fit reports relating generalli:; 
to the exercise ofits functions orto any particular case or cases investigated undertlusAct. 

(3) The Commission must notinvestigate (but may comment on) any decision hyi:. 
court oflaw. 

(a) 1 

(b) 
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Membership of the Commission 

1 advising the President as to the persons to be appointed as members of the 
n pursuant to section 42 of the Constitution, the Prime Minister must have 
only to their personal attributes but also to-

(a) 

(b) 

their knowledge or experience of the different aspects of matters likely to 
come before the Commission; and 

the desirability of having as members of the Commission persons with a 
diversity of the personal characteristics referred to in subsection 38(2) of 
the Constitution. 

Disqualification from office 

9, A person is not qualified to be a Commissioner if he or she is, and is deemed to 
vacated office if he or she becomes,-

( a) a member of the House of Representatives or of the Senate; 

(b) a member of a local authority; 

( c) an office-holder of a political party; 

(d) an undischarged bankrupt or insolvent; or 

(e) a person who has been removed from public office under subsection. 
172(2) of the Constitution. 

Conditions of appointmenf 
10.-(1) A Commissioner must not-,-

(a) actively engage in politics; 

(b) subject to subsection (2), engage eitjher directly or indirectly in the 
management or control of a body corpoJrate, or of any other body carrymg 
on business for profit. I 

(2) Nothing in subsection (l)(b) prevents a Com1ssioner from-

( a) holding office in a professional body in relation to which his or her 
qualifications are relevant; or ' 

(b) engaging in the direct or indirect m~nagement or control of a body 
corporate, orof any other body carrying on business for profit, ifleave for 
such engagement is granted by the Minister. 
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(c) all accumulations oJ · t, 

(Cap~3i). ToesalaryofaCommissioner is as prescribed bythePrescriptionofSalariesAct '·•; /" (
2
) The accounts of the Cornn 

11. The functions of the c:a.~~;:: :ai,person ·,,r 15. The Minister must use ~ 
(a) 

(b) 

·•· t.\ priated by the Parliament for th 
to chair meetings of the Commission; •• l]Itfappro 

(c) 

(d) 

to be responsible for matters of administration in relation to th~ .!t.lfci 
Commission; F · · 
to allocate spheres of responsibility among Commissioners; . f: 
any other functions conferred or imposed on the Chairperson by the.,,.··.•·.·.· .. · 
Constitution, this Act or any other written law. .· ; .. 

F • t< 
Proceedings Commissioner ,l 

(aJ 

{b) 

16.-(1) 

(a) 

{b) 

for the performanc, 

to maintain the C01 

s 
The Commission m 

a Director of the C 

any other employ, 
for the efficient p, 12.-(1) The Chairperson may from time to time in writing designate a Commis:I, 

sioner, or the Chairperson himself or herself, to act as Proceedings Commissioner for the !" 
purposes of this Act. r (2) The Director and other e1 

·. !•; and direction of the Commission. 
(2) A designation under subsection (1) may operate for a specified period oftimet 

and may either be general or specify a particular case or cases or class of cases. . f .. 
r--_ 

(3) Until a desi{nation under subsection (1) is revoked, it continues in force>1

1 
..... · .. • 

(3) The Director and other e 
.,onditions determined by the Co1 
Commission. 

according to its terms. : f 
F 

(4) A designation under this section is revocable at will and no such designation t 
prevents the exercise of any function by the Commission as a whole. ~. · 

k 

(4) The Director of the Cor 
from time to time by the Higher~ 

' Meetings of the Commission _ f: 
Part Ill-

13.-(1) Meetings of the Commission are to be held at such times and places as tile, ~: Areas wh, 

Commission or the Chairperson from time to time appoints. · ;. 17.-(1) It is unfair discrin 
, •7setout in subsection (3), directly 

(2) At a meetint of the Commission, the quorum necessary for the transaction of i · any other person by reason of al 
business is the Chairperson and one Commissioner. ~• 

14.-(1) 

(a) 

(b) 

-1-
.J,; -

The funds of the Commission consist of- J •·: 
Funds of the Commission 

(2) Without limiting subsi 
section, constitutes harassment t 

; __ >J·. '. -"O~- -' -._,r_,:,,,_,,_ 
any moneys appropriated by Parliamentforthe purposes of the Commission f ·' . 
and paid to the Commission; . f:<. · 

··•> 

all other moneys lawfully received by the Commission for its purposes;,l[? 
and ·.cit ,_ 

(3) The areas to which sut 

(a) the making of ar 
an employer, 01 
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'tbed by the Prescription ofSalariesAl' '· 

~/. t,. 

(c) all accumulations of income derived from any such money. 

(Z) The accounts of the Commission must be audited by the Auditor General. 

,.son ;-1 .. ;, 
Adequacy of funding 

m; 

administration in relation to lit 

among Commissioners· 
' 

1J:>0Sed on the Chairperson by 111 , 
:1tten law. · ,: 

r 

~ in writing designate a Conunls
roceedings Commissioner for the: 

te for a specified period of time 
· cases or class of cases. 

:evoked, it continues in force. ·· 

t will and no such designation 
as a whole. 

15, The Minister must use his or her best endeavours to ensure that moneys 
appropriated by the Parliament for the Commission nnder section 14(1 )(a) are adequate-

( a) for the performance of the functions of the Commission; and 

(b) to maintain the Commission's independence and impartiality. 

Staff of the Commission 

16.-(1) The Commission must appoint-

/a) a Director of the Commission; and 

(b) any other employees, including casual and contract employees, needed 
for the efficient performance of the functions of the Commission. 

(2) The Director and other employees of the Commission are snbject to the control 
. and direction of the Commission. 

(3) The Director and other employees of the Commission hold office on terms and 
conditions determined by the Commission after consultation with the Public Service 
Commission. 

/f 
, (4) The Director of the Commission is entitled to such remuneration determined 

from time to time by the Higher Salaries Commission. 

Part III-UNFAIR DISCRIMINATION 

Areas where unfair discrimination prohibited 
at such times and places astlle 
s. 

:essary for the transaction of 

·.:• . 17.-(1) It is unfair discrimination for a person, while involved in any of the areas 
>set out in subsection (3), directly or indirectly to differentiate adversely against or harass 
:iany other person by reason of a prohibited ground of discrimination. 

purposes of the Commission 

mmission for its purposes; 

(2) Without limiting subsection (1), sexual harassment, for the purposes of this 
Section, constitutes harassment by reason of a prohibited ground of discrimination. 

(3) The areas to which subsection (l) applies are-

( a) · the making of an application for employment, or procuring employees for 
an employer, or procuring employment for other persons; 

I 
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(b) employment; 

( c) participation in, or the making of an application for participation' 
partnership; · 

( d) the provision of an approval, authorisation or qualification that is n ,,·. 
for any trade, calling or profession; 

( e) the provision of training, or facilities or opportunities for training, 
fit a person for any employment; 

(f) subjectto subsection ( 4), membership, or the making of an applicauci 
membership, of an employers' organisation, an employees' orga · 
or an or_ganisation that exists for members of a particular trade, calli~fili 
profess10n; \,· 

J\ 
(g) the provision of goods, services or facilities, including facilities b)'wf 

of banking or insurance or for grants, loans, credit or finance; 

(h) access by the public to any place, vehicle, vessel, aircraft or hov : 
which memlmrs of the public are entitled or allowed to enter or use{ 

( i) the provision ofland, housing or other accommodation; 

(j) access to, and participation in, education. 

Human Rightj 

Guidelines on genuine occ up 
O; Without limiting the Com 
· Within its jurisdiction the Com 
Jilight amount to unfair disc 
nes on genuine occupational ' 

Social ju 

zi. A programme, whether pr, 
·11ec1 to achieve for any group 
'tiveequality of accesstothe are 
·aed it complies in other respec 

"'22, It is unfair discrimination 
'tion 17(3) to victimise any oth 

ciate of that person-

( a) intends to make us, 

(b) has made use of hi 
person, under this 

(c) 

f" .',fiii 
(4) . ~ubsectio11_(3)(f) does not apply to access to m~mbership of a private cluhQr.;10&••.\,:x.Ci 

the prov1S1on of services or facilities to member of a pnvate club. l , · . 
!( 

(d) 

has given inform a 

investigation or p1 

has declined to do 
Rights; or 

Genuine occupational qualification .};:J

1
{·:;}'.::: 

18.-(1) It is not unfair discrimination in relation to any of the areas referred.to\ W./: 
paragra~hs ( a) to (~)of s_ection 17(3) if the prohibited ground of discrimination is age~1!}.,'\ · 
occupatiOnal qualification. •. ,, ., .... 

:J// 
(2) F~r ~e avo'.d~ce of doubt, adverse differe~~ati~n by reason of a pr?bi°ci~ff 

ground of discnmmation1s agenumeoccupational qualification where a pos1tiomsfo_(_~_,_11_: 
purposes of an organised religion and the differentiation complies with the doctrines,lJll/t 
or established customs of the religion, >r 

Genuine justification '{\i5~ff\, 
19. Adverse differentiation by reason of a prohibited ground of discriminationJ f,,{: ' 

relation to any of the areas referred to in paragraphs (f) to (j) of section 17(3) is notUll'ttc)•,;, 
discrimination if there is genuine justification for the differentiation, a:rv 

,l'i 

(e) 

23.-(1) 

(a) 

(b) 

has otherwise dor 
of Rights. 
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Guidelines on genuine occupational qualification and genuine justification 

•• _ WithOut limiting the Commission's power to issue guidelines on any other 
• Within its jurisdiction the Commission may, for the avoidance of acts and practices 

might amount to unfair discrimination, from time to time issue non-binding 
iJnes on genuine occupational qualifications and genuine justification. 

,_-_-.-. Social justice and affirmative action 

·· 1. A programme, whether provided by the Government or by the private sector, 
ned to achieve for any groups or categories of persons who are disadvantaged 

'tiveequality of accessto the areas setoutin section 17(3) is not unfair discrimination, 
yjded it complies in other respects with the Bill of Rights. 

Victimisation 

:22, It is unfair discrimination for a person while involved in any of the areas set out 
· · • on 17(3) to victimise any other person on the ground that that person, or a relative 
·sociate of that person-

( a) intends to make use of his or her rights under this Actor the Bill of Rights; 

(b) has made use of his or her rights, or promoted the rights of some other 
person, under this Act or the Bill of Rights; 

( c) has given information or evidence in relation to any complaint, 

investigation or proceeding under this Act or the Bill of Rights; 

( d) has declined to do any act which would contravene this Act or the Bill of 
Rights; or 

( e) has otherwise done anything under or by reference to this Act or the Bill 
of Rights. 

Employment applicaJions and advertisl!ments 

23.-(1) It is unfair discrimination-

( a) to use or circulate any form of application, or to make any enquiry of or 
about any person seeking employment, which indicates, or could 
reasonably be understood as indicating, an intention directly or indirectly 
to differentiate adversely by reason of a prohibited ground of 
·discrimination; or 

(b) to publish or display, or cause or allow to be published or displayed, any 
advertisement or notice which indicates, or couldreasonabl y be understood 
as indicating, an intention to differentiate adversely by reason of a 
prohibited ground of discrimination. 
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(2) Subsection (1) does not affect the operation of sections 18, 19 and 21, .];'.f,; C 
._;:;IC::-·, 

(e) the co 

Liability of ~mployers and principals /;Jt? 
24.-(1) Subject to subsection (3), anything done or omitted by a persoif~f,;, 

employee of another person is, for the purposes of this Act, to be treated as done or omJf 
by the other person as well as by the first-mentioned person, whether or not it wasij 
with that other person's knowledge or approval. "'. 

}".,; 

(f) thepe 
inves1 

(g) the cc 

(h) theC 

(2) Anything done or omitted by a person as the agent of another person.is,i~i(·(:>• 
purposes of this Act, to be treated as done or omitted by that other person as well)/[. if 
the first-mentioned person, unless it was done or omitted without that other pe~Ji ·····.• ·· 
express or implied authority, previous or subsequent. ·' · · 

( i) there 

and may d, 

(3) In proceedings under this Act against any person in respect of an act allegi['. 
have been done or omitted by an employee of that person, it is a defence for thatpfu; · 
to prove that he or she took all steps reasonably practicable to prevent the employetilf 
doing or omitting the act, or from doing or omitting as an employee of that persona11f 
omissions of that description. 

Part IV-COMPLAINTS AND INVESTIGATIONS 

t" Complaints about contravention of human right.~ 
25. Any person may make a complaint to the Commission, including a represif 

tive complaint on behalf of other persons with a similar cause of complaint, abf. 
contravention or alleged contravention of human rights. 

Complaints about unlatt;ful discrimination 
26. Any person may make a complaint to the Commission, including a repreiel' 

tive complaint on behalf of other persons with a similar cause of complaint, aboutuf 
discrimination. • 

Discretion whether to investigate _'} 
27.-(1) The Commission must investigate any complaint received by it, unlf 

before commencing or during the investigation it decides not to do so because-

(a) 

(b) 

the complaint is not within the jurisdiction of the Commission; 

the complaint is trivial, frivolous, vexatious or not made in goodfJI 
t 

(2) No decision 
Into a complaint affec 

. own initiative. 

28. TheComm 
requirement or condi 
of human rights or "' 

29, Notwithst: 
aletter written by-

( a) a P' 

(b) a p 

and addressed to 
.. !'naltered, to the Co 
writer of the letter • 

30.-(1) Bel 
must inform-

(a) th 

(b) t11 

(c) the complainant, or a person acting on his or her behalf, has b!O~> . 
proceedings relating to the same matter in a court or tribunal; 

(c) tt 

(d) i1 
(d) the complainant has available another remedy or channel of cot11!1} 

that the complainant could reasonably be expected to use; 
0 

( 
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( e) the complainant has not a sufficient interest in the complaint; 

(f) the person alleged to be aggrieved does not desire that the complaint be 
investigated; 

(g) the complaint has been delayed too long to justify an investigation; 

(h) the Commission has before it matters more worthy of its attention; or 

( i) the resources of the Commission are insufficient for adequate investigation, 

and may defer or discontinue an investigation for any of these reasons. 

/(2) No decision by the Commission to decline, defer or discontinue an investigation 
,11c complaint affects the Commission's power to inquire generally into a matter of its 
initiative. 

·: :,. . Jnvestig at ion of Commission's own motion 
. ;ZS. Toe Commission may investigate of its own motion any act, omission, practice, 
'\ilrement or condition which is or appears to be unfair discrimination or a contravention 
~uman rights or which has been referred to it by the High Court. 

Letters from prisoners or patients 
. Notwithstanding any written law to the contrary (other than the Constitution), 

'tier written by-

( a) a person in custody; or 

( b) a patient in a hospital, 

addressed to the Commission must be forwarded immediately, unopened and 
.@.tered, to the Commission by the person In charge of the place or institution where the 

'ter of the letter is detained or in which he or she is a patient. 

Investigation procedure 
30.-(1) Before investigating any matter within its jurisdiction, the Commission 

ustinform-

(a) the complainant (if any); 

(b) the person alleged to be aggrieved, if not the complainant; 

( c) the person to whom the investigation relates; and 

(d) in relation to an investigation relating to adepartmentthepersonholding 
or performing the duties of the office of Secretary of the department,of the 
Commission's intention to make the investigation. 
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(2) An investigation under 1his Act must be conducted in private. 

(3) The Commission may hear or obtain information from any person whom 
Commission considers can assist in the investigation and may make whatever enq · · 
it 1hinks fit. 

(4) Nothing in 1his Act requires the Commission to hold any hearing and nope{ 
is entitled as of right to be heard by the Commission. 

(5) The Commission must not in any report make any comment that is adverse 
derogatory of any person to whom a complaint relates without-

( a) providing the person with a reasonable opportunity of being heard; 

(b) fairly setting out in the report the person's defence (if any). 

(6) In conducting an investigation, the Commission is not bound by the strict ·· 
of evidence or procedure, but must act fairly at all times. 

Conciliation 

31.-(1) The Commission may, before commencing an investigation, or duri. 
after an investigation, call a conciliation conference of the parties to the conciliatio 

1 formally requesting, by post, telephone, facsimile, electronic mail or otherwise; 
attendance of each party at a time and place specified. 

(2) If a person fails to comply with a request made under subsection (l). 
Commissionmayissue a summons requiring the person to attend aconciliationconfe 
at a time and place specified in the summons. 

(3) The objectives of a conciliation conference are to identify the matters ati 
between the parties and to use the best endeavours of the Commission to sec· 
settlement between the parties on the matters at issue. 

Power to require i~formation to be provided 

32.-(1) Subject to this section and to section 33, for the purposes of aninv 
tion a Commissioner may, by notice in writing, require any person to furni 
information, or to produce any document, record or thing in the possession or uncl 
control of that person that is in the opinion of the Commissioner relevant t 
investigation. 

(2) If a Commissioner has reason to believe that a person is able to give info! . 
relevant to an investigation, the Commissioner may, by notice in writing, requi, 
person to attend before him or her, on a date and at the time and place specified 
notice, to answer questions relevant to the investigation. 
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((3) For the purposes of an investigation the Commission and a Commissioner have 
•lime powers as a judge of the High Court in respect of the attendance and examination 

messes and the production of documents. 

'(!I) Notwithstanding anything in any other written law (other than the Constitution), 
rson is not excused from giving information, producing a document, record or thing 

· · swering a question when required to do so pursuantto this Act, if the on! y ground for 
··al is that the giving of the information, the production of the document, record or 
Jor the answer to the question-

( a) would contravene a provision of a written law, would be contrary to the 
public interest, or might tend to incriminate the person or make him or her 
liable to a penalty; or 

(b) would disclose legal advice furnished to a Minister or a department, 

·1 the information, document, record, thing or answer is not admissible in evidence 
ainst the person in proceedings other than proceedings for an otfence against section 47. 

(5) Subjectto section 33, a person is not excused from giving information, producing 
:document, record or thing or answering a question when required to do so pursuant to 
:s Act on the ground that--,, 

( a) a claim of State privilege could be made in relation to the material 
concerned; or 

(b) the material is commercially sensitive. 

(6) Except on the trial of any person for perjury in respect of his or her sworn or 
'firmed testimony, or proceedings for an offence against section 47, no statement made 
· nswer given by that or any other person in the course of any inquiry by or proceedings 
. fore the Commission or a Commissioner is admissible in evidence against any person 
.any court or at any inquiry or other proceedings, and no evidence in respect of 

roceedings before the Commission or a Commissioner must be given against any person. 

Disclo:mre of certain matters not to be required 

· 33.-(1) If the Attorney General certifies that the disclosure of information con
. <ming a specified matter (including the furnishing ofinformation in answer to a question 
•tthe disclosure to the Commission or a Commissioner of the contents of a specified 
,bcument or record or the production of a specified thing) would be contrary to the public 
,,terest becau~e it would-

{a) seriously harm the commercial interests of any person or body; 

{p) · prejudice the security, defence or international relations of the State; or 
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( c) involve the disclosure of deliberations or decisions of the Cabinet or 
a committee of the Cabinet, 

the Commission or a Commissioner cannot require a person to give information cone 
ing the matter, to answer questions concerning the matter or to produce the documeiit! 
=~ur~ i 

(2) The Commission must withhold publication of any written material which co 
into its possession in the course of an investigation and which is the subject of a certifi 
by the Attorney General under subsection ( 1). 

Procedure q[ter investigation 

34.-(1) After completing an investigation, the Commission must inform Iii!' 
parties of the result of the investigation and whether, in its opinion- ,. 

( a) the complaint does not have substance, or cannot be established to 
substance or, in relation to an investigation of the Commission's 
motion, that the matter ought not to be proceeded with; or 

(b) the complaint has substance or, in relation to an investigation 
Commission's own motion, that the matter ought to be prciceedt:d 

(2) If the Commission is of the opinion that a complaint does not have 
cannot be'established to have substance, but considers nonetheless thatit may be pos 
to reach a settlement between any of the parties concerned, the Commission may act 
conciliator and use its best endeavours to reach a settlement of the complaint. 

(3) If the Commission is of the opinion that a complaint does not have substance, 
cannot be established to have substance, or if the Commission pursuant to section 27 · 
decides not to investigate, or investigate further, a complaint, it must inform., 
complainant of the complainant's right to bring civil proceedings before the High Co 

( a) inrelation to acomplaintofunfairdiscrimination-pursuant to sectio 
of this Act; 

(b) in relation to a complaint of contravention of the Bill ofllights-pursu 
to section 41 of the Constitution. 

( 4) If the Commission has investigated a complaint and is of the opinion that, 
complaint has substance, it must act as conciliator in relation to the complaint and us 
best endeavours to effect a settlement in relation to the complaint. 

(5) For the purposes of this section, "settlement" includes a satisfactory assuran 
the person to whom a complaint or investigation relates against repetition of the con 
that was the subject-matter of the complaint or the investigation or against conduct' 
similar kind. 
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~f Whether or not it takes any of the actions referred to in subsections (2), (3) and ( 4), 
· ·imnission may-

(a) advise the parties of their respective rights, including, in relation to a 
complaint of contravention of the Bill of Rights, the complainant's right 
to bring proceedings in the High Court under section 41 of the Constitution; 

(b) refer the complaint and, if it considers appropriate, the result of the 
investigation to another competent authority; 

(c) make recommendations to the competent authority, proposing 
amendments to or reform of any Jaws, regulations or administrative 
provisions or practices which have created the difficulties or hardship 
encountered by the complainant or the aggrieved person; 

(d) . recommend to the relevant authority, in respect of a person who in the 
opinion of the Commission has contravened human rights, either 
prosecution of the person or the taldng of other action, and the authority 

· must considertherecommendation, take such action as it deems appropriate 
and advise the Commission in due course of the action it has taken. 

(a) 

(b) 

(c) 

Functions of Proceedings Commissioner 

The functions of the Proceedings Commissioner includ~ 

in relation to a complaint or an investigation of the Commission's own 
motion - deciding whether an application should be made for an order 
under section 40 and, if so, making the application; 

in relation to a complaint resulting from a failure by a party to observe the 
terms of a settlement on a previous occasion - deciding whether to 
institute proceedings against the party and,if so, instituting the proceedings; 

in relation to a complaint or an investigation of the Commission's own 
motion, if it appears to the Proceedings Commissioner that a settlement 
has not been reached and that no action or further action by the Commission 
is likely to facilitate a settlement -deciding whether to institute proceedings 
against the person against whom the complaint was made or to whom the 
investigation related, and if so, instituting the proceedings. 

. (2) The Proceedings Commissioner must not institute proceedings against a person 
teferrect to in paragraph (b) or ( c) of subsection (1) unless the Commissioner has given the 
~rson an opportunity to be heard. satisfactory assurance~f. 

repetition of the condu~f_ f Proceedings 

n or against conduct 01,t .. ·. 36:~.(l) Civil proceedings in the ~igh Court lie at the suit ~f the Proceedings 
iii. ?0mm1ss1oner agamst a person referred tom paragraph(b) or ( c) of section 35(1) forunfrur 
j •. discrimination or a contravention of the Bill of Rights. 
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(2) The Proceedings Commissioner may, under subsection (1), bring proceedingsl ' 
on behalf of a class of persons if the Commissioner considers that a person referred to io { 
paragraph (b) or (c) of section 35(1) has engaged in unfair discrimination which affeck[(,·.· 
that class or has contravened the Bill of Rights in relation to that class. ~ · 

(a) 

(b) 

, ;,: 

(3) If proceedings are commenced by the Proceedings Commissioner under sub.{ 
section (1), neither the complainant (if any) nor the aggrieved person (if not the f 
complainant) may be an original party to the proceedings, or, unless the High Court so{, 
orders, join or be joined in the proceedings. : 

(, 

( 4) Notwithstanding subsection(]), the complainant(if any) or the aggrieved person{ 
(if not the complainant) may bring proceedings before the High Court if- " 

( a) the Commission is of the opinion that the complaint does not have; 
substance or cannot be established to have substance or that the matt~?; 
ought not to be proceeded with; ' 

(b) • the Commission pursuant to section 27(1) decides not to investigate, or l 
to investigate further, a complaint; or ' 

( c) the Proceedings Commissioner would be entitled to bring proceedings,; 
but-

(i) agrees to the complainant, in the case of a complaint, or ani 
' aggrieved person, inrelation to an investigation of the Commission's f 

own motion, bringing proceedings; or h 

(ii) decides not to take proceedings. 

(5) Nothing in this section limits the right of any person to apply to the High Court~ 
for redress for a contravention of the Bill of Rights under section 41 of the Constitution-f 

Right of Proceedings Commi,vsianer to appear in High Cou11 

37.-(1) The Proceedings Commissioner may appear and be heard in the High; 
Court, the Court of Appeal or the Supreme Court in relation to any proceedings und~"i 
section 36, whether or not the. Proceedings Commissioner is or was a party to tit( 
proceedings. 

(2) With leave of the court, tribunal or arbitrator, the Proceedings Commissionerrnaff • 
appear and be heard in relation to any proceedings before a court, tribunal or arbitratorinr; 
which human rights are in issue. 

(3) If the Proceedings Commissioner appears before any court, tribunal or arbitratrit{ 
he or she may, unless the rules of procedure of the court, tribunal or arbitrator otherwislf, 
provide-
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appear in person or by a legal practitioner; 

adduce evidence and cross-examine witnesses.unless the proceedings are 
by way of appeal, 

Remedies 

,jg,,-(1) In any proceedings before the High Court brought under section 36 by 
· · oceedings Commissioner, a complainant or an aggrieved person, the plaintiff may 

any or all of the remedies described in subsection (2) of this section. 

' (2) If in any proceedings as mentioned in subsection (1) the High Court is satisfied 
· ··••.balance of probabilities that the defendant has engaged in unfair discrimination or 
contravened the Bill of Rights, it may grant one or more of the following remedies-

( a) a declaration that the defendant has engaged in unfair discrimination or 
has contravened the Bill of Rights; 

(b) an order restraining the defendant from continuing or repeating the 
conduct complained of or causing or permitting others to engage in 
conduct of the same kind or of any similar kind specified in the order; 

( c) damages in accordance with section 39; 

(d) an order that the defendant perform any act specified in the order with a 
view to redressing any loss or damage suffered by the complainant or the 
aggrieved person or to preventing conduct of a similar kind in the future; 

(e) a declaration that a contract requiring performance of anything that 
constitutes unfair discrimination or contravenes the Bill of Rights is void 
and unenforceable; 

(f) such other relief as the High Court thinks fit. 

(3) It is not a defence to proceedings uhderthis section that the unfair discrimination 
J,contravention of the Bill of Rights was unintentional or without negligence on the part 
· '1he defendant, but the High Court must take the conduct of the defendant into account 
.~iding what remedy, if any, to grant. 

·(. J4) In any proceedings under section 36, the High Court may make such award as 
,r°sts as it thinks fit, whether or not it grants any other remedy. 

( (5) If the Proceedings Commissioner is a party to proceedings, any costs in the 
.~edings awarded against the Commissioner under subsection (4) must be paid by the 
~mission and the Commission is not entitled to be indemnified by the complainant or, 

,)he case tnay be, the aggrieved person for such costs. 
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Damages 

39.-(1) In proceedings under section 36 for unfair discrimination ora contrav 
tion of the Bill of Rights, the High Court may award damages against the defend 
respect of any one or more of the following-

( a) pecuniary loss suffered or expense incurred by the complainant or· 
aggrieved person as a result of the conduct complained of; 

(b) expenses reasonably incurred bythecomplainantorthe aggrieved p · 
in seeking redress for the conduct complained of; 

( c) loss of any benefit, whether or not of a monetary kind, which 
complainant or the aggrieved person might reasonably have ' 
expected to obtain but for the conduct complained of; 

( d) humiliation, loss of dignity and injury to feelings of the complain 
the aggrieved person. 

(2) Subject to subsection (3), the Commission must pay any damages recover · 
the Proceedings Commissioner under this section to the complainant or the aggrl 
person on whose behalf the proceedings were brought. 

(3) If the complainant or the aggrieved person is an unmarried minor or a pers ·· 
unsound mind the Proceedings Commissioner may, in his or her discretion, pa 
damages to the Public Trustee or to any person or trustee corporation acting as the 
of the property of that person. 

Power to make interim order 

40.-(1) In respect of any matter which is the subject of an investigation 
Commission and in which the High Court has or may have jurisdiction, a judge ma{ 
an interim order if he or she is satisfied thatitis necessary in the interests of justice to 
the order to preserve the position of the parties pending the result of the investigatio 
the final determination of any proceedings resulting from the investigation. 

(2) An application for an interim order under subsection(!) may be made 
Proceedings Commissioner or, in a case to which section 36(4) applies, the comp! 
or the aggrieved person, · 

(3) A copy of an application under subsection (3) must be served on the defi 
who must be given an opportunity to be heard before a decision on the application is 

( 4) If ani nterim order has been made, the defendant may appeal to the Court o( 
to rescind or vary the order, unless the order was made with the defendant's co 
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Substantial merits, evidence and hearings 

Jn any proceedings under this Act before the High Court, the court-
(a) must act according to equity, good conscience and the substantial merits 

of the case, without regard to technicalities; 

(b) may receive as evidence any statement, document, information or matter 
that will or might in the court's opinion assist it to deal effectively with 
the matters before it, whether or not it would be adlnissible but for this 
section; 

(cl may, ifit considers it desirable to do so--

(i) order that any hearing held by it be heard in private, either in whole 
or part; 

(ii) make an order prohibiting the publication of any report or account 
of the evidence or other proceedings before it (whether heard in 
public or in private) either in whole or in part; 

(iii) make an order prohibiting the publication of any book or document 
produced at the hearing: 

Part V-MISCELLANEOUS 

Annual Report 
n unmarried minor or a person ' 
in his or her discretion, pay 

,. .. 42.-(1) Without limiting the right of the Commission to report at any other time, 
JheCommission must, within 3 months after the end of each financial year, furnish to the 

e corporation acting as the tru ' 

. \President a report on the exercise of its functions under the Constitution and this Act during 
er ';the year, and must submit a copy to each House of the Parliament for laying before that 
subject of an investigation bf, ;House and for consideration by the relevant committee (if any) of that House. 

iv~ juris~ction, a jtdg~ may • . (2) Following the tabling of the Annual Report in both Houses of the Parliament, ti1e 
ry m!he mterests ? JUS

t'.ceto Ill .:Commission must hold a public meeting at a time and place it fixes to discuss the contents 
I the result of ~e 1~veStlgat1on ·• iof the Annual Report and the carrying out of its functions during the year. 
from the mvestigauon. .

1 i(< Delegation of functions by Commission or Commissioner 
,bsection (1) may be made by··i' 43.-(1) The Commission may from time to time by writing under the hand of the 
ion 36(4) applies, the complatn_J,:fhairperson, delegate to a Commissioner any of the functions or powers of the Commis-

1 s!on under the Constitution or this Act, except the functions set out in section42(2) of the 
:_c .. ·.on. Stitutio~ and section 6 of this Act, this power of delegation, and the power to make any 

) must be served on the defend ,report under this Act. 
decision on the application is rual · 

'f, (2) With the prior written approval of the Minister, any Commissioner may from 
ritmay appeal to the Court of APi~limeto time, by writing under his or her hand, delegate to any employee of the Commission 
de with the defendant's consentB'any of the Commissioner's powers under this Act, except this power of delegation and the 

power to make any report under this Act. 
f 
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Nature of delegation 

44.--(1) The following provisions apply to a delegation under section 43 

( a) it may be made to a specified person or to the holder for the ti 
of a specified office or to the holders of offices of a specified ci 

(b) it may be made subject to such restrictions and conditions. 
Commission orCommissionerthinks fit, and may be madeeitherg' 
or in relation to any particular case or class of cases; · 

( c) itis revocable at will and no such delegation prevents the exercis 
function by the Commission or Commissioner, as the case may 

( d) until revoked, it continues in force according to its terms and i 
case of a delegation by a Commissioner, the Commissioner by 
was made ceases to hold offic~, it continues to have effect as ifni 
his or her successor. 

(2) A person purporting to exercise any power of the Commission or of a Co. 
sioner by virtue of a delegation under section 43 must, when required to do so, pr 
evidence of his or her authority to exercise the power. · 

Commissioners and employees to maintain secrecy 

45.--(1) Subject to this section, a Commissioner or any employee of the Co 
sion who, either directly or indirectly and either while remaining or after ceasing 
Commissioner or employee, makes a record of, or divulges or communicates 
person, any information acquired in the performance of his or her duties under t 
commits an offence and is liable on conviction to a fine of $1000. 

(2) Subsection (1) does not prevent a Commissioner or an employee:. 
Commission from making a record of, or divulging or communicating to any 
information acquired by the Commissioner or the employee in the performance o _, 
her duties for purposes connected with the performance of the functions of the C 
sion under the Constitution or this Act. 

(3) Subsection (I) does not prevent the Commission from disclosing in a 
made under this Act any matter which in the Commission's opinion ought to be · 
in the course of setting out the grounds, for the conclusions and recommend_ 
contained in the report. 

( 4) Subsection (1) does not prevent the Commission from disclosing inform·· 
making a statement to the public or a section of the public with respect to the pertor , 
of the functions of the Commission. 
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\j;
11
e commission must not, in disclosing information or making a statement 

·· foon ( 4), disclose the name of a complainant or aggrieved person or any other 
n1hat would enable the complainant or aggrieved person to be identified unless 

· 'dreasonable in all the circumstances to do so. · 

Protection from suit 

\Neither the Commission, a Commissioner nor an employee of the Commission 
,. to' an action, suit or proceeding for or in relation to an act done or omitted to be 
:good faith in exercise or purported exercise of a power or authority conferred by 

ii:,t1tution or this Act. 

Offences 
A person who refuses or fails, without reasonable excuse-

.(a) to attend before the Commission or a Commissioner; 

(b) to be sworn or make an affirmation; 

·(c) to furnish information; 

( d) to produce a document, record or thing; or 

( e) to answer a question, 

nrequired to do so pursuantto this Act, commits an offence and is liable on conviction 

fine of $1,000 and to imprisonment for 6 months. 

(a)· without reasonable excuse, wilfully obstructs, hinders or resists the 
Commission, a Commissioner or an employee of the Commission in the 

performance of their functions; or 

(b) furnishes information or makes a statement to the Commission, a 
Commissioner or an employee of the Commission knowing that itis false 

or misleading in a material manner, 

an offence and is liable on conviction ma fine of $1,000 and to imprisonment for 

Expenses and allowances 

48. -The Commission may, in its discretion, pay to-

( a) any person by whom a complaint has been made; or 

(b) any person who attends or who furnishes information for the purposes of 

an investigation, 

I. 
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such amounts in respect of expenses properly incurred or by way of allow . { 
compensation for loss of time, as are payable under the Criminal Procedure c)t 
witness attending at a trial or an inquiry at the High Court. ·· ~-~ 

Regulations 

49. The Minister may make regulations, not inconsistent with this Act, presc'b' ·. 
all matters that are required or pennitted by this Act to be prescribed or that are conv~·lilg 
to be prescribed for carrying out or giving effect to this Act. .. llnt 

Passed by the House of Representatives this 3rd day of February 1999. 

Passed by the Senate this 9th day of March 1999 . 
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