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The Petitioner seeks leave to appeal the decision of the Court of Appeal delivered on 3
June 2021 dismissing the Petitioner’s appeal against conviction and sentence. Although
the date stamp indicates that the Petition was lodged in the Registry on 21 July 2021, the
typed date on the letter from the Fiji Corrections Service is 3 June 2021, Under those
circumstances the practice has been to treat the Petition as timely on the basis that the cause

of the subsequent delay was bevond the control of the Petitioner,

Introduetion

The Petitioner was tried on four counts of rape the particulars of which, apart from the date,
were identical and stated that, on |8 February. 24 February, 4 March and 5 March 2014 at
[_abasa the Petitioner had carnal knowledge of 8. A. €. without her consent. Following a
trial before a Judge sitting with three assessors the assessors retumed unanimous opinions
of guiity on all four counts. On 27 August 2015 the Petitioner was sentenced 1o 14 years
Empris;}nment on each count to be served concurrently with a non-parole term of 12 years.
Being aggrieved by his convictions and sentences the Petitioner flied an application for an
enlargement of time for leave to appeal against the convictions and sentences. l.eave was
subsequently granted. The Court of Appeal in its written judgment dated 3 June 2021

dismissed the appeal against convictions and sentences.

The Trigl
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The Prosecution alleged that the complainant was 18 years old at the rime of the offences.
She had commenced her studies at the Fiji National University Labasa campus to become
a teacher. The Petitioner was 23 vears old and had been studying for the previous five
years and at the time was undertaking a Diploma Course in Applied Computering at the

SAMe campus,

It was alleged by the Prosecution that after the complainant and the Petitioner met at the
Labasa Bus Station the Petitioner promisad to assist the complainant by giving her some

FNU papers and text books. They brunched together and then walked to the Petitioner’s
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residence to collect the papers and text books. The complainant was told 1o sit on the bed
and afler the Petitioner returned from the wash room he locked the door. He then forcefully
removed the Complainant’s clothes and placed his hand over her mouth as he proceeded
to have sexual intercourse with her, It was alleged that the complainant did not consent to

sex with the Petitioner and that he knew at the time that she was not consenting.

It was alleged that the Petitioner then threatened to detain the complainant unless she
allowed him to take photos of her naked with his mobile phone. After the photos were
taken the Petitioner arranged a taxi for the complainant informing her that if she failed to
atiend for sex in the future he would place the photos on Faceboaok for everyone to see.

The Complainant then fell under pressure.

Consequently on three separate occasions (24 February, 4 and 5 March 2014} the Petitioner
called the Complainant via his mobile phone. On each occasion the Pefitioner threatened
the Complainant that if she did not come to him he would place the photos on Facebook.
On each occasion the Complainant met the Petitioner and on each occasion he took her to
his residence and had sexual intercourse with her without her consent. The Prosecution
alleged that on each occasion the Petitioner was aware that the complainant was not

consenting to sex.

The Petitioner pleaded not guilty and gave evidence in his defence. He admitted that he
had sexual intercourse with the Complainant on the four oecasions as alleged by the
Prosecution. He claimed that the sexual intercourse was consensual and that he knew she
was consenting because he saw her smiling at him and because she was holding his back

tightly, in other words that she was enjoying the sexual intercourse on each occasion.

The learned Trial Judge agreed with the unanimous opinions of guilty on all four counts
and proceeded to convict the Petitioner accordingly in a brief written judgment on 26
August 2015, The Judge indicated that having heard the evidence of the complainant and
the Petitioner and having observed them in the court room he concluded that the
complainant was a credible witness whose evidence he accepted. He concluded that the

Petitioner was not credible and that he was evasive and argumentative.
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By the time the application for an enlargement of time came on for hearing before a Judge
of the Court of Appeal, the Petitioner had raised a total 26 grounds of appeal against
conviction and 6 grounds of appeal against sentence. The learned Judge noted that ground
6 raised a question of law alone for which leave was not required and granted leave on all
other grounds of appeal against conviction to enable them to be considered with the benefit
of the complete Appeal Record which is only finalized after the leave hearing,  Leave was
granted to appeal against sentence on all but one of the grounds put forward by the

Petitioner,

By notice dated 24 March 2020 the Petitioner indicated that out of the grounds of appeal
previously filed he was relying on 9 grounds of appeal against conviction and 2 grounds of
appeal against sentence. The grounds of appeal against conviction relied upon by the

Petitioner in the Court of Appeal hearing were:

“f That the learned Trial Judge erved in law and fact by failing to
provide a fair and balanced summing up when directing the
assessors in particular (o the following: a) Trial Judge did not sum
up properly the important answers made by the accused which was
relevant fo the defence which he relied upon. b Lacked to analyse
and to summarise the evidence of all witnesses between the
prosecution and the defence fairly.

2 The summing up lacks adequate divection on what inference the
assessors may have drawn, if they so wished from the totality of
Jacts on the issue of consent. There was also ne mention in the
summing up of what transpived on cross examination of witnesses
especially the complainant, Interview officer (Sadhammaj and her
aunty (Sushila Devi) was colled by the Prosecution o give
evidence, Their opinion and the laws on inconsistencies were also
not outlined to the assessors. There is an ervor of fact hecause
appellant version af events was not put to the assessors to consider
amongst other evidence adduced for the State.

3 That the learned Trial Judge erred in law and in faiting to direct
the assessors that has been described as a rule of law on threat but
noi invelving violence constitutes a misdirection and wrong
decision which relates to each ingredient and essential element of
the charge of Rupe comtrary to section 207 (1)(2) of the Crimes Aet
No. 44 of 2009 resulting in substantial miscarriage of justice.



That the learned trial judge erred in laow and fact when he allowed
the assessors to look at the evidence and decide who was telling
the truth from their point of view (where the truth lies) on the
matter of consent Implyving that the appellant is ought to prove his
innocence and misdirecting with regards to Burden of Proof
causing a substantiol miscarriage of justice. In summing up at
paragraph 28 learned Judge directed: ‘You have examined their
demeanor when they were answering questions asked by counsels,
who do you think was the credible witness of the two? Who was the

Sforthright witness? Which of the two was the evasive witness?

Who do vou think from your point of view was felling the truth? I

you think thar the complainent (PW1} was the more credible
witness then vou must find the appellant guilty as charged on all
counts. If you think otherwise, then you must find the appellant not
guilty as charged on all counts. It is a-matrer entively for vou.

That the learned rigl Judge erved in luw and fact when he failed
to properly guide the assessors and how to approach and weigh
the fresh evidence of uncharged act,

That the learned trial Jidge erved in law and in fact when he failed
in his judgment to give cogent reason lo reflect the credibility of
the witness.

That the learned trial Judge erved iv law and in fact by expressing
the opinion of guilty verdict on the accused and relying on
inconclusive, unrelioble and insufficient evidence pertaining to

Jorceful act on count one and threat by phone calls on counts 2, 3

and 4 whilst the prosecution failed to disclose statutory
FeGUIrEmer.

That the learned prosecutor failed to tender in cowrt the clothes
that were worn by the compluinant that includes yellow tap. ¥
Jeans, panty, bra because if the allegation was true the clothes,
undergarment would have been torn and by not doing so there was
a substantial miscarriage of justice,

That the learned Trial Judge erved in law and fact in misdirecting
himself and the assessors on the need of corroborative evidence
and danger of convicting withowt il had to be-given where both
consent and corroboration are in dispute thereby failure to give
such direction constitwed to  material  misdivection  and
miscarriage of justice.”
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The two grounds of appeal against sentence which the Petitioner raised in the Court of

Appeal were:

“That the learned Judge evred in exercising his discretion to the extent

that:

i He commenced sentencing al high starting point not using the
current sentencing principles and guidelines regards to adul; case
authorities.

2 Punished appellant twice by freating the element of offence as an

aggravaring factor. He was wrong in adding 3 years hence it was
of offence and cannot be treated as aggravating factor, therefore
by adding 3 years wus fatal o conviction.”

s

The Court of Appeal rejected all nine grounds of the appeal against conviction and the two

grounds of appeal against sentence.

Petition for leave to appeal to the Supreme Court

[13]

In his original Petition filed on 21 July 2021 the Petitioner listed eight grounds of appeal
against conviction and sentence. On various dates between July 2022 and 5 July 2023 the
Petitioner filed additional grounds of appeal against conviction and sentence totaliing 26
grounds against conviction and four grounds against sentence. However by notice dated
6 July 2023 the Petitioner informed the Court that he intended to rely only on the 13
grounds of appeal against conviction and the ground of appeal against sentence set out in
his notice filed in the Court on 3 July 2023, In order to obtain leave the Petitioner is
required to establish under section 7 (2) of the Supreme Court Act 1998 that his petition
(a) rai§es a question of general legal importance or (b} raises a substantial question of
principle affecting the administration of criminal justice or (¢} that if leave is not granted a

substantial and grave miscarriage of justice may otherwise occur,

The Petitioner has pleaded ground one as;

“The learned Judges of Appeal Cowrt erved at paragraph 27 of the
Judgment by treating Sushila Devi's evidence as corroboration or ay
evidence of the facts complained of thereby failing to consider properly
section 129 of Criminal Procedure Decree 2009 and the status of this kind
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of evidence about what Sushila Devi sald resulting into substantial
miscarriage of justice.”

This ground of appeal appears to indicate that the Petitioner has not appreciated the
difference between corroboration evidence and recent complaint evidence, 1t is correct
that section 129 of the Criminal Procedure Act 2009 provides that corroboration of the
complainant’s evidence is no longer necessary in order to secure a conviction for an offence
of a sexual nature. Furthermore pursuant to section 129 it was no longer necessary for the
trial judge to give a warning to the assessors relating to the absence of corroboration. A
complaint about being raped made by the complainant to a third person after the alleged
offence within a reasonable time is not corroboration. It is admissible on the basis that
demonstrates consistency with the evidence that the complainant gives at the trial, 1t is
termed recent complaint evidence. The rationale behind the admissibility of such a
complaint was explained by Keith J in Kumar v The State [2018] FISC 30, CAV 17 of
2018 (2 November 2018) at para [13]:

... As is well known, the fact that the victim of sexual abuse complains
about it to someone shorely afterwards — recent complaint to use lawyer's
shorthand for it — does not amount fo corroharation of the victim's
account. That is because it does not come from an independent source,
and treating it as corroboration would offend the prohibition on relying
on previous consistery statements. It iv admissible only to the extent that
it shows consistency on the part of the complainani. It supports the
credibilily of the complainant’s account because her evidence about whaf
happened to her is consistent with what she was saving at the time or
shortly afterwards.”

Ground 2 of the Petitioner’s grounds claims that the Court of Appeal erred by upholding
the conviction thereby failing to order a retrial as a result of the observations of Prematilaka
JA at paragraphs 14 and 13 of his concurring judgment. Although the observations by one
of the three judges siiting to hear the appeal identified some shoricomings in the summing
up, it must be noted thar the appeal was nevertheless dismissed by the Court. It must be
inferred that the Court of Appeal concluded that the shortcomings did not constitute a
miscarriage of justice sufficient to require the Court to allow the appeal. For a re-trial to
be ordered under section 23 of the Court of Appeal Act 1949 there must first be a

conclusion by the Court that any shortcoming, deficiency or error in the summing up

7.
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justifies a conclusion that there has been a miscarriage of justice which in turn constitutes
a substantial miscarriage of justice and then only if the interests of justice so require a new
trial. Since the appeal was dismissed the issue of a new trial did not arise. 1 agree that the
identified shortcomings in the summing up did not constitute a miscarriage of justice. The
[earned trial Judge had stated in his judgment that he accepted the complainant’s evidence
as being truthful in preference to the Petitioner’s evidence which he regarded as evasive.
The complainant’s evidence established beyond reasonable doubt that the Petitioner had

sexual intercourse without her consent.

Ground 3 of the Petitioner's ground queries whether the Court of Appeal correctly
approached its task when considering whether the trial Judge erred when allowing the
assessors to look at the evidence and decide who was telling the truth on the matter of
consent. He claimed that this resulted in a miscarriage of justice. [ am satisfied that this
ground is misdirected. It appears to assume that the tial judge was directing the assessors
to base their opinions on the issue of who was telling the truth. However, that is clearly
not what the Judge was directing when the summing up is read as a whole. The assessors
were directed that they must be satisfied beyond reasonable doubt as to the Petitioner’s
guilt. That direction required a consideration of all the evidence adduced at the trial and
an assessment as to the weight to be attached tw the evidence called by both the State and
the Petitioner. When read in its totality the summing up does not in any way dilute the
obligation of the assessors to be satisfied beyond reasonable doubt as to the guilt of the

Petitioner.

The Petitioner’s ground 4 claims that the Court of Appeal erred in law by failing to make
an independent assessment on the evidence before affirming the verdict of the High Court

which was “unsafe, unsupported and insecure” giving rise to a substantial miscarriage of

justice. This ground is misguided. Whether a verdict is unsale and insecure are not grounds

upon which the Court of Appeal may allow an appeal against conviction. Under section
23(1}a) of the Court of Appeal Act the Court shall allow an appeal against conviction if
the verdict should be set aside on the grounds that it is (a) unreasonable or (b} cannot be
supported by the evidence or (¢} that the judgment of the Court should be set aside because

of a wrong decision of law or (d) on any ground there was a miscarriage of justice. On the
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question of the verdict being unsupported there was evidence adduced at the trial that it
accepted by the assessors and the trial Judge was sufficient to establish guilt beyond

reasonable doubt.

Ground 3 of the Petitioner’s grounds states that;

“The Court of Appeal erred at paragraph 13 of the judgment in accepiing
a reasonable doubt which existed on the complainant evidence to establish
suilt to requisite standard of proof thereby failing to give benefit of a doubt
1o the aecused resulting in substantial miscarriage of justice.”
{t must be noted that in paragraph 13 of the concurring judgment of Prematilaka JA there
is no reference to the acceptance of a reasonable doubt. In paragraph 13 the learned Judge
goes no further than to observe that there should have been further directions on certain
aspects of the evidence with further analysis of the cases for the parties. It must also be
noted that in paragraphs 40 and 42 the concurring Judge has concluded that on the evidence
it was open to the assessors and the Judge to be satisfied beyond reasonable doubt that the
Petitioner was guilty. The Judge concluded that the guilty verdict could net be set aside
on the basis that it was unreasonable or that it could not be supported having regard to the

evidence,

Unfortunately in paragraph 42 of his concurring Judgment Prematilaka JA has equated a
trial by Judge sitting with assessors with a trial by Judge and jury. The assessors do not
convict an accused rather they individually return opinions of guilty or not guiliy with
which the trial Judge may either agree or disagree. The final decision as to whether an

accused 1s to be convicted or acquitted is a matter entirely for the trial Judge.

Ground 6 of the Petitioner’s ground was ground 1 in the Notice of Appeal in the Court of
Appeal. The Court of Appeal noted that the Petitioner’s defence was that the four instances
of sexual intercourse were consensual. The summing up at paragraphs 18-20 deait with
the claim that the sex was accompanied by an affectionate relationship. The fact that the
Petitioner disputed the evidence given by the complainant about peripheral issues such as
papers and text books, does not mean that the complainant’s evidence was fabricated. The

assessors heard the evidence of both witnesses. The summing up cannot be expected to

9.

it



reproduce the detail that appears on the pages of the Record to which the Petitioner refers,
Certainly the Court of Appeal was not provided with the particulars that appeared in ground
6 of the Petitioner’s submissions in this Court. To a certain extent this ground raises a

similar issue to that raised in ground 3.

Gmun;:i 7 of the Petitioner’s grounds is also misguided. Pursuant to section 237 of the
Criminal Procedure Act 2009 the Trial Judge is not bound by the opinions of the assessors
or a majority of the assessors. He may agree or he may disagree with the unanimous or
with the majority opinions. If the trial judge disagrees with the unanimous or majority
opinions then he is required to give written cogent reasons for doing so in a written
judgment that must be pronounced in open Court. However when the trial judge agrees
with the unanimous or majority opinions it is not necessary for any judgment to be given
other than the decision of the Court which must be written, In the present case the trial
Judge agreed with the unanimous opinions of the assessors. He delivered a brief judgment
setting out the decision of the Court with a brief explanation of the reasons for doing so.
There has been ne failure to comply with the requirements of section 237 of the Criminal

Procedure Act.

Gr{)anfi 8 of the Petitioner’s grounds asserts that the learned trial judge erred in admitting
the photographs of the naked complainant into evidence. In order for evidence (o be
admitted it must be refevant to the issues in dispute between the parties. However not ail
relevant evidence is admissible. There are certain categories of relevant evidence that may
or must be excluded. In the present case the principal issue in dispute was consent. The
photos of the complainant sitting naked in the Petitioner’s residence were relevant to the
issue of consent since it was alleged that the Petitioner threatened to go public with the

photos if the complainant did not return to have sex intercourse with the Petitioner.

Ground 9 challenges the observations of the Court of Appeal in relation to the Petitioner’s
Counsel failing to seek a re-direction by the trial Judge to the Assessors on the issue of
consent with particular reference to the complainant’s state of mind, At the outset it must
be noted that the Petitioner was represented by Counsel at the trial. Furthermare the Court
Record of the High Court proceedings at page 310 indicates that both Counsel for the

Petitioner and Counsel for the Respondent were asked by the Court on 26 August 20153

10,
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after the summing up had been delivered whether any re-redirection was required. Both
Counsel indicated “NIL™.

It Tuwai v, The State [20016] FISC 35; CAV 13 of 2019 (26 August 2016) and in Alfraz
v. The State [2018] FISC 17; CAV 9 of 2018 (30 August 2018) this Court has been
reluctant to consider a ground of appeal in the petition that was not pursued at the trial
when Counsel did not seek a re-direction of the very point that is the subject of the ground
of appeal in the Petition, As consent was the only issue in dispute in relation to the-elements
of the offence of rape the alleged inadequacy of the directions in the summing up ought o
have been paramount in the mind of counsel and ought to have been raised when invited
by the trial Judge io do so. There are no cogent reasons put forward by the Petitioner that

would justify this Court overlooking or disregarding counsel’s failure of the trial.

in any event the directions given by the learned trial Judge in his summing up at paragraphs
11 and 12 on the element of consent are in accordance with the provisions of section 206
(1} and (2} of the Crimes Act 2009. Consent must be freely and voluntarily given.
Submission without physical resistance does not alone constitute consent. Consent is not

freely or voluntarily given if it is obtained by threat of intimidation.

G-mune;i 10 of the Petitioner’s grounds asserts that it was wrong for the learned trial Judge
to have concinded that the State had established a prima fucie case. It must be noted that
this ground was not raised before the Court of Appeal. 1t is a new ground and as such is
not ordinarily considered by this Court. However it is not necessary to give the ground any
further consideration as the leared judge did not use those words. At page 306 of the
Record the Judge simply agreed with the defence counsel’s concession that there was a

case {0 answer,

Ground 11 of the Petitioner”s grounds of appeal asserts that the Court of Appeal had failed
to correctly conclude that the prosecution had not proved the mental element of the offence
of -rap_e.' This is a more specific claim than the issue raised by ground 5. However at
paragraph 13 of the summing up the learnéd trial judge has explained to the assessors that

the prosecution must establish beyond reasonable doubt that the Petitioner knew the

1l
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complainant was not consenting to sex ai the time. There was ample evidence given by
the complainant at the trial to demonstraie that the petitioner by his actions on the first
occasion {such as placing his hand over her mouth) knew that the complainant was not

consenting to sex.

Ground 12 raises the issue of the trial Judge’s failure to direct the assessors on
inconsistencies arising from the evidence of prosecution witnesses. To some extent this
ground ignores the reality of trial evidence, There will always be inconsistencies in
evidence given by witnesses appearing for both the prosecution and the defence. It would
raise serious doubts if the evidence was identical. Minor inconsistencies are inevitable.
Memorics fade. f the inconsistencies are of a nature that may affect credibility and or
reliability then they would need to be addressed, On the other hand if the trial judge forms
the view thas they are relatively insignificant and due to the passage of time then the
inconsistencies need 1o be taken no further. The fact that the Prosecution evidence may
have been inconsistent on minor detail was a matter for the assessors in determining
whether the Prosecution had eswablished the case bevond reasonable doubt. The learned

Judge had adequately explained this to the assessors.

Ground 13 raises the issue of incompetent Counsel. The alleged incompetence relates o
the failure of Petitioner’s counsel to seek re-directions on evidence to which the learned
trial judge had not referred in his summing up. The allegation is that re-directions should
have been requested on the evidence summarised given in paragraph 28 of the summing
up. The Petitioner relies on paragraph 81 of the Court of Appeal’s judgment to demonstrate
that he has been disadvantaged by that failure on the part of his (rial counsel. However the
ground cannot succeed in the absence of cogent reasons. A claim of being disadvantaged

is not by itseif sufficiently cogent.

This is 2 new ground that was not considered by the Court of Appeal and was therefore not
considered by the Court of Appeal, There is therefore a jurisdictional obstacle facing the
Petitioner. It is then submitted by the Resporndent that the ground does not raise an issue

that falls within section 7(2) of Supreme Court Act 1998. A further problem for the

iz
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Petitioner concems the procedure that is now required to be followed when there is a
ground of appeal relating to the competency of former trial Counsel. The procedure is
discussed in some detail by the Court of Appeal in its judgment in Chand v, The State
[2019] FICA 254; AAU 78 0f 2013 (28 November 2019}

The last ground of appeal, ground 15, is the appeal against sentence. As noted earlier the
Petitioner was sentenced to 14 vears imprisonment in respect of each of 4 convictions for
rape. Applying the totality principle the learned Judge ordered that the sentences be served
concurrently which meant that the Petitioner was sentenced to 14 years imprisonment with
a non-parole term of 12 years. [In arriving at the head sentence of 14 years in respect of
each conviction the learned Judge had adopted the accepted procedure for sentencing in
Fiji. This involves proceeding in stages until a final head sentence has been calculated. in

the present case the Judge selected 12 years as the starting point. In doing so he was

mindful that the maximum sentence for rape is life imprisonment. The current range of

sentences for rape of an adult was correctly identified as 7 — 15 vears. It must be conceded
that in selecting 12 vears as the starting point the learned Judge has not indicated what
factors he had been considered in selecting a starfing point that was certainly at the higher
end of the tariff, A further three vears was then added for aggravating factors and the
reasons tor doing so are stated in the judgment. One year was then deducted for time served

an remand.

In its judgment the Court of Appeal noted that the trial judge had exercised his sentencing
discretion in accordance with the stipulated approach to sentencing described by the Court
of Appeal in an earlier decision of Naikelekelevesi v. The State [2008] FICA 11; AAUGI
of 2007 (27 june 2008). The Court of Appeal correctly noted the bases upon which the
exercise of a sentencing discretion may be challeniged. The Court of Appeal concluded
that the ground was devold of merit and by inference should have concluded that there was

ne-error in the exercise of the sentencing discretion.

The structured approach is intended to ensure, as tar as possible, that a sentencing judge
has considered all the relevant faults and has not taken into account any relevant factors.

However, without clear reasons being provided by a sentencing judge it Is not always

13
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possible to determine whether the discretion has miscarried. For exampie when a Judge
has selected a starting point that falls at the higher end of the tariff reasons should be given
and those reasons should relate to the circumstances of the offence. On the other hand
when identifying anv aggravating factors they should relate more to the offender. On
occasions the distinction can be blurred and so as to ensure that the same factors are not
considered as both relevant to the selection of a starting point and considered as
agaravating factors reasons should be given in both cases. The Court of Appeal did not

consider this aspect of the Petitioner’s complami.

Fowever the real issue is whether the head senience of 14 years in respect of each
conviction amounts to a miscarriage of the sentencing diseretion. The Petitioner has not
indicated what his sentence should be. Clearly the totality principle needed to be applied
here as it would be unaceeptable to have ordered four consecutive sentences of 14 years.
But on the other hand the Petitioner could not reasonably have expected to receive a total

sentence for four convictions of rape that resembled a sentence for one conviction of rape.

it follows that regardiess of what approach a sentencing judge adopts in the exercise of the
discretion. one final step should always be taken. That step is to take one pace back and
assess the proposed sentence and ask whether that sentence is consistent with the accepted
sentencing principles and meets current community expeciations for punishing an offender
who in this case has raped an {8 vears old girl on four separate occasions as a result of

deceit and threats,

in this case | am satisfied that the learned Judge should have provided some basis for
selecting the higher starting point. On the other hand | am also satisfied that for the reasons
stated the sentence imposed for the four convictions of rape does not indicate that the

sentencing discretion has miscarried.

in this petition, it is appropriate to briefly comment on the matter of the petitioner’s prior
criminal history. In April 2014 he was convicted at the Labasa Magistrates Court for
“General Dishonesty™ and fined $25.00 with an order w pay $235.00 as compensation to the
complainant. in Gctober of the same year he was convicted again at the Labasa Magistrates

Court for “Traffic in Obscene Pubiication” and sentenced to 9 months imprisonment.

14,
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The learned Judge did not expressty refer to these matters but in keeping with the structured
approach to sentencing he had considered the prior history when he found that there were
no mitigating factors working in favour of the Petitioner. There was no deduction for being

a person of good character.

it is apparent that a trial Judge sentencing an offender in Fiji is required to consider prior
convictions if the convictions require a determination that the offender is “a habitual
offender™ under Part IIf (Sections 10-14) of the Sentencing and Penalties Act 2009, One
of the consequences of such a determination by a sentencing judge is the requirement to
unpose consecutive sentences rather than concurrent sentences. 1t is apparent that the
learned Judge did not regard the 2014 offences as justifying a determination that the
petitioner was “a habitual offender”™ since he had ordered the sentences to be served

concurrently. I cannot fault that conclusion.

Conclusion

f4i]

For the reasons outlined above | have concluded that none of the grounds of appeal in the
Petition satisfy the jurisdictional threshold in section 7(2) of the Supreme Court Act. In
particular none of the grounds would constitute a grave and substantial miscarriage of

Justice on account of leave not being granted. As a result [ would refuse leave to appeal

onall 14 grounds.

Goddard J

[42]

[ concur with this judgment in every respect.

Mataitoga J

[43]

I have read the judgment of Calanchini J in drafi. | agree with reasons and conclusion
reached therein.

15.




Order

Leave to appeal against conviction and sentence Is refused.

VAR T

The Hoa. Mr. Justice William Calanchini
JUDGE OF THE SUPREME COURTY

T ?{t‘i’ﬁ“}%
The Hon, Madam Jnsme Hame L. Goddard
JUDGE OF THE SUPREME COURT
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