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The facts in this case are nat in dispute. 

The plaintiff is a F~ji citizen. He is an 

academic holding the degrees of Bachelor of Arts (Honours) 

and Bachelor of Education from the University of New Delhi. 

He is also a Moster of Arts in Linguistics and English 

language conferred on him by the University of Leeds. 

He is also a Doctor of Philosophy in English conferred 

on him by the Australian National University of Canberra 

Australia. 
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In August 1972 the plaintiff was offered and 

accepted appointment to the academic staff of the University 

of the South Pacific, which I shall hereinafter refer to 

as "the University". The position was that of Lecturer 

(Preliminary) in English. 

The letter dated the 21st August 1972 offering 

him the position referred to "Terms of Service" which 

were general terms of service current at that time 

entitled "Terms of Service for Academic and Comparable 

Administrative and Library Staff". A copy of this 

document was enclosed with the letter addressed to the 

plaintiff. 

One issue in this case is whether the plaintiff 

was appointed to the permanent staff or was appointed on 

"contract terms". 

So far as this first appointment was concerned, 

there can be no doubt that the appointment was intended to 

be to the permanent staff. 

There is in the letter reference ta paragraph 

5(2) of the "Terms of Service" which provides as follows 

"(2) An appointee to the permanent staff, other 
than a professor or an appointee of 
comparable status to the administrative or 
library staff, will be required to serve a 
probationary period of 2 years, after which if 
the Council so approves he will be confirmed 
in his appointment." 

The letter mentions that because the plaintiff had 

completed one year's service at the University prior to his 
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period of study in the United Kingdom, the probation period 

waS reduced to one year. 

The letter also stated 

"As the appointment is not on contract terms, it 
does not ottract gratuity." 

On the 3rd December,1973, the plaintiff was 

offered the appointment as Lecturer in Education (English 

Methods) with effect from 1st January, ;1974. This letter 

from the University also referred to the general terms of 

service and enclosed a copy of the printed terms which I 

have already mentioned when the plaintiff was offered his 

first appointment. The letter drew attention to two 

additional subclouses 8 and 9 to clause 6 of those terms. 

Clause 6 is the clause covering "termination of 

appointment". The twa additional subclauses provided for 

notice in respect ?f contract appointments and acceptance 

of renewal. They are not relevant in this action and do 

nat have to be considered. 

Of relevance however is the fallowing sentence 

in the letter : 

"As you have already taught at the Univ'ersi ty as 
a Lecturer (Preliminary) in English on a full 
time basis the probationary period mentioned in 
clause 5(2) of the terms of service will be 
waived". 

Since a person who was a "contract appointlT)ent" 

did not have to serve a probationary period there can be 

no doubt that this second appointment which the plaintiff 

accepted was to the permanent staff. If further written 

confirmation 1S required it can be found in the Registrar's 



"--~ 4. 1 lHW070 

letter to the plaintiff dated 12th October 1976 which 

informed the plaintiff that "permanent stoff of the 

University" after acceptance by the Executive Council 

of a recommendation of the Vice Chancellor, were to rec~ive 

an increment on their then salary scale effective 1st 

January, 1976. The letter informed the plaintiff that 

his salary from that date would be $F7685. 

With thnt letter was forwnrded a copy of the 

improved terms of service which the Council had approved. 

The plaintiff was asked to complete the attached form 

indicating his acceptance of the new terms of service. 

The plaintiff signed and returned the form. 

Apparently not all staff accepted the new terms. 

Dr. T.L. Baba the Registrar of the University in 

evidence stated that the plaintiff's appointment was con­

firmed. 

The defendant's argument is that by accepting 

the new terms of service his existing contract was 

terminated and he accepted a new appointment which under 

clause 5(1) of the new terms was initially for a contract 

period of three years. Clause 5( 1) provides : 

"All appointments will be made initially for 
a contract period of three years. A contract 
may be renewed for further terms of three years 
by mutual agreement." 

Mr. Maharaj argues that, since the plaintiff 

admits his contract was not renewed, he must be deemed 

to have been on monthly terms after 1979 and that his 

ervices could in any event be terminated on one month's 

notice. 
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There is no merit in this argument. The new 

rms of service were amende"d terms of service which the 

described as "improved terms of service". Acceptance 

terms operated merely as a variation of the plaintiff'1 

contract of service and did not terminate that contract and 

involve a new appointment. 

I hold as a fact that at all relevant times the 

was a member of the permanent staff of the University. 

At a meeting of the University Council held on the 

9th, lOth, and 11th December 1980, the Council considered the 

subject of "Staff members and service on City Councils and 

National Assemblies". 

Apparently this subject had been discussed at the 

1979 Council meeting because the minutes of the 1980 meeting 

confirmed the? 1979 minutes "subject to amendment of minute 

318.5 to be read as follows". 

"Staff Members and Service on City Councils and 
National Assemblies: 

The Council: 

(i) CONSIDERED Paper Cll/S/S on staff service on City 
Councils and National Assemblies. 

(ii) NOTED that while the University had no declared 
pOlicy regarding staff who offer themselves as 
candidates for election to public office, public 
servants in Fiji were debarred from serving on 
such bodies by legal enactment and this appeared 
to be the position in other countries of the Region. 

(iii) AGREED, after a lengthy discussion, that where a 
staff member offered himself as a candidate for 
election to a city or town council he should take 
all accrued leave, and. if necessary leave without 
pay to cover his 'campaign' up to the day of 
election. If elected he should undertake not to 
let his membership of a city or town council 
adversely affect his obligations to the 
University. 
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(iv) FURTHER AGREED that where a staff member offered 

himself as a candidate far election to a 
national assembly he should take all accrued 
leave, and if necessary leave without pay to cover 
his 'campaign' up to the day of election and if 
elected should resign immediately fram the 
University. 

There was, however, to be no such requirement in 
respect of a staff member nominated to public 
office as this did not carry any constituency 
responsigilities." 

A circular No. R4/81 dated 17 February 1981 

wos circulated to all University staff advising them of the 

Council's decision. Only paragraphs (iii) and (iv) of the 

minutes were repeated in the circular. 

The plaintiff says he did not see this memorandum 

because he was overseas on study leave at the time it was 

circulated. It is immaterial whether he saw it at the 

time because he was certainly aware of the policy when he 

decided to stand as a candidate far election as a National 

Federation Party Candidate to contest the Nausori/Vunidawa 

Indian Communial seot in July 1982. 

The plaintiff file~ his nomination for the said 

seat on the 21 st May, 1982, and on the 28th May, 1981, the 

Registrar Dr. Baba, drew the plaintiff's attention ta the 

Cauncil's policy and informed the plaintiff that in 

accordance with that decision he was considered os being 

on leave as from 21st May, 1982. 

On the 18th July, 1982, the plaintiff was 

elected ta the seat and his success was promptly followed 

by a further letter from Dr. Baba dated the 21st July, 

1982, again referring to the Council's policy decision 
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and colling on the plaintiff to resign with effect from 

the 18th July, 1982, the date he was declared elected 

by the Returning Officer. 

In between nomination and election there were 

apparently discussions between the acting interim Vice 

Chancellor and the plaintiff. In the Vice Chancellor's 

letter to the plaintiff of the 9th June 1982 mention is 

mode of leave and housing and other matters and ends with 

the following paragraph : 

"I hope you will find the above terms and con­
ditions fully acceptable to you. They are, if 
not further than we should go, at least as far as 
the University can go, in meeting your situation, 
and I am happy to do this. I would also osk and I 
am sure you will understand that you keep the 
University and its Campus free as for as possible 
from any activity which could be regarded as 
poli tical." 

The plaintiff did not accept the Council's 

policy and was not prepared to res1gn. He replied to 

Dr. Baba's letter of 21st July 1982 in the following terms: 

"I acknowledge receipt of yaur letter of July 21, 
1982, requesting me to resign from the University 
in compliance with the resolution of the University 
Council relating to members of the staff elected 
to a national assembly. May I also thank you for 
sending me a copy of the Council's policy on 27th 
July. 

In view of the implications of the University 
Council's resolution, and the precedent that I 
would be setting, I deemed it proper to seek advice 
on this matter. 

I am advised that my appointmf-nt as a tenured (i.e. 
permanent) staff of the University is governed by the 
agreement between the USP and myself signed on 
October 26, 1976 and that these terms and conditions 
cannot be unilaterally amended or superseded by 
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resolution of the University Council. The 
correctness of the decision to place me on 
leove from June 11, 1982 is questioned, tao. 

I appreciote the difficulty thot you ond the 
Vice Chancellor foce in view of the fact thot 
the validity of the University Council's resolu­
tion, an the basis of which you hav~ sought my 
resignation, is itself being questioned, and 
suggest that the University consider seeking 0 

clorification on this issue from the Supreme 
Court. 

The facts are not in dispute, and I shall co-
operote in any reasonable and fair step that 
may be taken to resolve the matter," 

Dr. Baba replied to this letter ~n the 18th 

August, 1982, purporting to terminate the plainti ff' s 

services forthwith. The letter was in the following 

term s : 

"In my letter to you of 21 July, 1982, I osked for 
your resignation in accordance with the terms of a 
resolution of the Twelfth Meeting of Council, 1980, 
regarding election of staff to national assemblies. 

Since I have not received such resignation, I am 
obliged to terminate your official links with the 
University with immediate effect. You are to 
vacate your Office by Friday, August 27, 1982, and 
cease using University facilities to which staff 
members are normally entitled as members of 
University staff. In accordance with my letter of 
July 21, 1982 you may remain in your University 
accommadation until 21 October, 1982, or until you 
find your own accommodation off Campus, whichever is 
the earlier. 

The University will meet all monies owing to you in 
terms of my letter of 21 July, 1982, and settle such 
other arrangements as for FSSU as may be necessary. 

On behalf of the University, I wish you well in 
your new career.!! 
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The plaintiff then instituted this action. 

I turn now to consider the legal issues. 

The plaintiff at all material times was a permanent 

member af the University staff and his contra~t of 

employment is evidenced by the offer of appointment doted 

the 3rd December, 1973, accepted by the plaintiff, incorporat· 

ing general terms of service which by later agreement are 

the terms he signed on 26th October, 1976. 

Clouse 7 of the general terms of service 

provide what I consider to be exhaustive provisions regarding 

termination of appointment. There are four means of 

terminating on appoirrtment namely. 

( 1 ) 

(2) 

( 3 ) 

(4) 

Resignation 

Retiremenll: 

Illness and 

Removal for good couse. 

The first three have no application in the 

instant case and, if the plaintiff's dismissal was legal, 

it can only have been under the fourth category - removal 

for good cause which could cover a multitude of sins. 

later. 

I will be referring to this fourth category 

It ~s sufficient ta state at this stage that 

clause 7 pravides a procedure which must be followed before 

a member of the staff can be removed. In the instant 

case no port of that procedure was followed. 
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The University is a Body Corporate established 

Royal Charter. There are also what are termed "Statutes 

the University". The Charter and Statutes have been 

given stututory recognition ond effect and appear as Caput 

in the 1978 Volume XIV of the Revised Laws of Fiji. 

Statute 19 (which would in other acts be termed 

19) has specific provision regording removal of 

fficers and members. It covers only the equivolent of 

for good cause" in paragraph 7(5) of the general 

service. It is in the following terms : 

"Removal of Officers and Members 

"19.-( 1) Any member of the Council (other than an 
ex-officio member) may be removed from office by the 
Council for good cause. No person shall be removed 
from office by the Council under this paragraph unless 
he has been given a reasonable opportunity of being heard 
by the Council. 

(2) Subject to the terms and conditions of their 
appointments, the Pro-Chancellor, the Vice-Chancellor, 
the Deputy Vice-Chancellor, the Registrar, the members 
of the ocademic staff, and the holders of any other 
posts specified for this purpose by the Council from 
time to time, after consultation with the Senate, may 
be removed from office by the Council for good cause: 
provided that no such person shall be so removed from 
office except pursuant to the following procedure: -
The Resolution for such rqmoval shall have been possed 
by a majority of not less than three-quarters af those 
present and voting at a meeting attended by not less 
than three-quarters of the members. The Council moy, 
and if so requested by the person concerned or by any 
three members of the Council shall, befare caming to 
a finol decision on a case before it under this 
paragraph, oppoint a Joint Committee of the Council 
and the Senate to examine the case and report to the 
Council thereon. No person shall be removed from office 
by the Council under this paragraph unless he shall 
have been given a reasonable opportunity to be heard by 
the Cauncil, which opportunity shall include the right 
to b~ represented at such a hearing, to call and ta 
question witnesses and to have reasons assigned (if 
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asked for) for any decision thot may be token by 
the Council leading ta his removal from office. 

(3) No person moy be removed from office under 
this Statute by a Resolution under paragraph (2) of 
Statute 15., •• "" 

(4) "Good cau,e" when usvd in reference to removal 
from office meons :-

(a) conviction of any offence which the Council 
considers ta be such as to render the 
person concerned unfit for the executian of 
the duties of his office; or 

(b) any physical or mental incapacity whi'ch the 
Council considers to be such as to render 
the person concerned unfit to continue to 
hold his office; or 

(c) conduct of 0 nature which the Cauncil considers 
to be such os to render the person concerned 
unfit to continue to hold his office; or 

(d) canduct which the Council considers to be 
such. as ta constitute failure or inability 
of the person concerned to perform the duties 
of his office or to comply with the conditions 
of tenure of his office." 

Poragraph 2 of Statute 19 makes it mandatory to 

follow the procedure sp~cifipd before removing a member 

from office. That procedure was not followed in the present 

case. 

While paragraph 2 is mode subject to the terms 

and conditions of a member's appointment, I do not consider 

there is any conflict between this provision and the 

provisions of paragraph 4 to 7 inclusive of clause 7 of 

the general terms of service. The latter provisions are 

more extensive than the statutory provisions and contain 

provisions for suspension and for an enquiry ond a report 

which do not appear in the Statute. Both provisions have 

one provision in common and that is to the effect that no 
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mber of the staff shall be removed by the Council unless 

been given a reasonable opportunity of presenting 

the Coun ci 1. 

Mr. D.C. Maharaj, for the University, admitted 

question of the plaintiff's dismissal never went 

Council so it is obvious he was not given any 

There is clearly on the facts, if Dr. Baba's 

let~.r is accepted as being written on behalf 

of the University, not only a breach by the University of 

the contract of service but also of the statutory provisions 

governing termination of the plaintiff's appointment. 

The fact that the Council did not consider the 

pl.aintiff's dismissal, however, indicates that the 

University did not in fact terminate the plaintiff's 

employment. Both under the Statutes of the University 

and the terms af service it is the Council and only the 

Council which 1S empowered ta remave a member from the 

office. 

The Council has under. Statute 14(4) very wide 

powers to delegate any of its powers. I do not however 

consider the Cauncil could delegate its pawers ta remove 

a member of the staff from office where Statute 19(2) 

requires that a resolution of the Council for such removal 

shall be passed by a majority af not less than three 

quarters of those present and voting at a meeting attended 

by nat less than three quarters of the members. 

The Registrar's letter of 18th August, 1982, 

purporting to terminate the pla~ntiff's '~fficial links 
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th the University with immediate effect" was an the 

of it summary dismissal by the Registrar who had 

no power to terminote the plaintiff's contract of 

service. 

The question of delegation of the Council's 

powers to the Registrar or onyone else to terminate the 

plaintiff's services wos not raised at the hearing. 

Since the plaintiff has not in his pleadings 

specifically raised this issue and has pleoded that the 

University purported to terminate his services on the 18th 

August, 1982, I have to consider whether the letter written 

by the Registrar was an effective notice to terminate the 

plaintiff's services. 

The plaintiff claims that the policy decision 

taken by the University Council in December 1980 was in 

breach of "Article 22" of the Royal Charter which is in 

the following terms : 

"22. No religiaus, ethnic or political test shall 
be imposed upon any person in order to entitle 
him to be admitted as a member, professor, 
teacher or student of the University or to hold 
office therein, orto graduate thereat or to hold 
any advantage or privilege thereof." 

I do nat consider the policy decision is 

contrary to Article 22. " 

It would appear from the Acting Interim Vice­

Chancellor's letter to the plaintiff of the 9th June, 

1982, on extract of which I quoted eorlier in this 

judgment, that it was his view that the Campus should 

be free as for as possible from any activity which could 
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regarded as political. 
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Students being what they are, it is a pious 

a university can be kept free of all political 

There is however same substonce in the defence 

which pleads that the policy decision is in line with 

paragraph 3(3) of the terms of sgrvice which states : 

"3. (3). Except as may otherwise be specified in 
his letter of appointment, a member of 
the staff of the University shall regard 
his service to the University as whole­
time employment, and shall nat, without 
the permission of the Vice-Chancellor, 
undertake other work that might encroach 
upon the time expected to be devoted to 
University duties." 

What appears to have been overlooked by all 

concerned is that the policy decision is in terms whic h 

clearly indicate that the Council did not at the time it 

was framed intend the publication of the palicy to be more 

than notice of the Council's views which the Council no 

doubt hoped would be followed. Had it been the Council's 

intention that the palicy was to be treated as a new term 

of service directions would no doubt have been given to 

seek variation of the terms of service and have staff 

accept such variation. 

have been given. 

No such directions appear to 

The decision in my view was merely an expression 

of the Council's views and not in that form enforceable. 

Minutes 350 and 351 noted that the University 

had no declared poJicy regarding staff who offered 

themselves as candidates to election to public office 

whereas public servants were debarred from serving on 
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such bodies by legal enactment. 
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It was open to the Council to either obtain 

staff agreement to vary the general terms of service or 

to vary them so as to cover new appointments. 

The use of language as "he should take leave" 

"and if elected should resign" (underlining is mine) by 

a Council of academics is clear recognition by that body 

that the minutes expressed the Council's views and it 

was not seeking to lay down any new rule or term of service. 

There is no mention in the policy statement as 

to what would be done if a member acted contrary to the 

Council's expressed views. The Registrar however took 

the view entirely without legal justification, that if 

the plaintiff did not resign immediately he was subject 

to immediate,' dismissal. 

The plaintiff considers that he can faithfully 

perform, his duities as a lecturer as well as his duties 

as an elected member of the House of Representatives. 

If he is wrong in this view and his work suffers 

be open to the University to toke action against 

plaintiff to terminate his appointment for "good cause". 

The good couse being not only breach of his contract but 

specifically "good cause" as defined in paragraph 7(d) 

af the General Terms of Service which corresponds to 

.Statute 19(4)(d). 

The University was premature in purparting to 

dismiss the plaintiff and shauld have waited to see whether 
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opposition as he cla:i,ms, function both as an 

Parliament and as a lecturer at the University. 

The defendant pleaded that the plaintiff had 

acquiesced in the University policy decision by agreeing 

to take leave and vacate h:i,s house and is now estopped 

challenging the validity of the decision. 

There 1S no merit in that ar~ument. There is no 

of his a~quiescence and alleged agreement. On 

the contr~ry the plaintiff made it clear in his letter of 

1982, that he did not accept the Council's 

resolution was valid. He refused to resign. 

The plaintiff seeks two declarations regarding 

the Council's policy decision neither of which I am 

prepared to grant. 

The decision taken by the Council w~s neither 

void nor illegal but it is completely devoid of any legal 

effect as I have endeavoured to point aut. 

The plaintiff also seeks a declaration that 

the notice of 18th August, 1982', is void, illegal and 

of no effect and following on this he seeks an order that 

he has been wrongfully dismissed. He also seeks an 

injunctian restraining the University from terminating his 

employment and an order for his reinstatement. 

Granting ~ declaration that the letter of 18th 

August, 1982, is void, illegal and of no effect would 

have the effect of an order for specific performance of 

the contract resulting in the plaintiff's reinstatement. 
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The authoritins on this issue disclose an 

situotion as it would appear that the House of 

s views, if the views expressed by Lord Wilbe:dorce in 
- -

v. Aberdeen Corporation L197l/ 2 All E.R. p. 1278 

that august bady's views, appear not to be in 

cord with the views expressed by the Privy Council 1n 
- -

dyodaya University of Ceylon v. Silva L1961/ 3 All E.R. 

Unless I can distinguish the present Case I must 

be bound by the decisions of the Privy Council, 

Fiji~ highest appellate Co~rt, and not follow 

fhe House of Lords'decisions. 

There are two Privy Council and three House 

decisions which I have to consider. I commence 

with a Privy Council case which concetned a University and 

was dismissed which bears some resemblance 

facts to the instant case. It is the case of 

Universit on & Others v Silva which 

referred to briefly a little earlier in this judgment. 

The Vidyodaya University was established and 

,t,uulated by statute and the University through its 

council had power to dismiss "any officer or 

ocher an the grounds of incapacity or conduct which, 

tho opinion of not less than two-thirds 'of the merllbers 

the Council renders him unfit to be an officer or teacher 

the University". The Statute did not, as the Fiji 

gislation does, give any right to be heard nor did it 

ive any right to appeal. 

The respondent in that case was summarily 

without being given an opportunity to be heard 

n his own defence. 
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The respondent sOLght a writ of certiorari to 

Council's order dismissing him which was granted 

the Co',rt. On appeal to the Privy Council it wos held 

t although the University was established and regulated 

·tnt"+- ':,at did nat involve that contracts of employment 

than ordina~y contracts between master nnd 

rvant and that since the respondent waS not shown to 

e any other status than that of a servant, and that 

nee procedure by certiorari was not available where a 

ster summarily terminated a contract, certiorari had 

n wrongly granted. 

71. 

Lord Morris of Borth-Y-Gest at p. 867 quoted 

of the principle involved made by Lord Reid 

case of Ridge v. Baldwin L1963J 2 All E.R. 66 ot 

"The law regarding master and servant is not in 
doubt. There cannot be specific performance of a 
contract of service, and the master can terminate 
the contract with his servant at any time and for 
any reason or for none. But if he does so in a 
manner not warranted by the contract he must pay 
damages for breach of contract. So the question 1n 
a pure case of master and servant does not at all 
depend on whether the master has heard the servant 
in his own defence: it ~epends on whether the 
facts emerging at the trial prove breach of contract, 
But this kind of case can resemble dismissal from 
an office where the body employing the man is under 
some statutory or other restriction as to the kind 
of contract which it can make with its servants, 
or the grounds on which it can dismiss them. The 
present case does not fall within this class 
because a chief constable 1S not the servant of the 
watch committee or indeed of anyone else." 

Lord Morris also referred to the remarks of 

Viscount Kilmuir L.c.and Lord Keith of Avonholm in 
- -

Vine v. National Dock Labour Board L195Qj 3 All ER 
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one of the House of Lords cases I will be later considering. 

Viscount Kilmuir L,C. at p. 944 said 

"This is an entirely different situation from the 
ordinary master and servant case. There, if the 
master wrongfully dismisses the servant, either 
summarily or by giving insufficient notice, the 
employment is effectively terminated, albeit in 
breach of contract. Here, the removal of the 
plaintiff's nome from the register being, in law, 
a nullity, he continu~d to have the right to be 
treated as a registered dock worker with all the 
benefi ts which, by stotute, that status conferred 
on him. It is, therefore, right that, with the 
bockground of this scheme, the court shol,jd declare 
his rights." 

Lord Keith at p. 948 soid : 

"This is not 0 stroightforword relationship of 
master and servant. Normolly, ond apart from the 
intervention of stotute, there would never be 0 

nullity in terminating an ordinary contract af 
master and servant. Dismissal might be in breach 
of contract and so unlawful but could only sound 
in damages. 1I 

It was not in dispute that more than two-thirds 

of the members of the Council had concurred in the decision 

reached by the Council. 

Lord Morris without deciding whether the 

respondent had any special status said that the case 

depended on ascertaining the status of the respondent 

but the respondent had invoked a procedure which was 

not available where a master summarily terminates a 

servant's employment. The Privy Council did not consider 

the respondent had shown he was in any special position 

or to be other than a servant. 
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In the second Privy Council case Francis v. 
- -

icipal Cauncillors of Kuala Lumpur L1962/ 3 All ER 633 

Council had in this earlier case stated that a 

eclaratian that termination of emplo";""nt was unlawful 

and that the employee was entitled to 'nntinu~ in 

employment would rarely be made and would not be '~de 

in the absence of special circumstances because of the 

principle that the Courts would not grant specific 

performonce of contracts of service. 

staff • 

The appellant in that case was on the permanent 

Under the relevant Act the President had power 

to dismiss him. The appellant was dismissed but there was 

an irregularity and the dismissal was technically a wrongful 

one. 

The Court of Appeal held that removal of the 

appellant was by the Council and not the President who 

had statutory pawer to dismiss him. The Privy Council 

mentioned that the appellant was excluded from ti,e 

Council's prem1ses from which time he hod done no work 

and the Privy Council considered that he must be treated 

as having been wrongly dismissed and that his remedy lay 

in damages. 

The Privy Council in this case appears to have 

been influenced by the fact that, if there were special 

circumstances which justified the granting of a declaration 

as was done 1n Vinc's case, the president could nevertheless 

at any time 1n exercise of his statutory power have terminatecl 

the contract notwithstanding the declaration. 
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The judgment does however acknowledge that. 

a declaratory judgment can be given in an appropriate 

case. 

I now pass to the three House of Lords cases 

which I will consider in order of dates. 

The first in time 1S Vine v. National Dock Labour 

BO(Jrd !,r,~6j 3 All ER 93'7. ---

The plaintiff was a registered dock worker 

employed by the defendant Board under a scheme set up by 

the Dock Workers (Regulation of Employment) Order 1947. 

By clouse 3(3) o~ the scheme the Boord hod tho duty of 

delegating as many as possible of tilcir functions to locul 

boords. Cyclouse 16(2)(i) local boards were Diven power 

to give 7 days notice of termination to any registered doc!, 

worker wf,o foiled to comply with any provision of the SChOl110 

The plaintifr failed to obey a valid order and the local 

board gave him 7 days notice terminating his employment. 

The Coord's decision was upheld by tho appeal tribunel. 

The plaintiff successfully claimed damages for 

wrongful dismissal and a declaration that his purported 

dismissal was illegal, ultra vires ond invalid. On ClPP( til 

by the Board the Court of Appeal struck out the decl2>raU.on 

and there wa.s an appeill ilnd cross appeal to tlle lluuse of 

Lords. 

It was held that the plaintiff's purported 

dismissill was a nullity since the local board had ne 

power to delegate its diseiplinary powers as it had in 

fact done. It was also held that the granting of a 
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tion was discretionery and, as damages would not 

adequate remedy the declaration granted by the trial 

was properly made. 

The second case is MCLelland v. Northern Ireland 

Heal th Scorvices Board /1957-/ 2 All ER 129. Thco 

of the House of Lords held that the appellant's 

'E~mp.l,O'(ment had not been validly terminated by the board 

it could be terminated only as providcod in the 

eptembcor conditions which were exhaustive in that respect 
a powcor to terminate her employmcnt by 

sonable notice would not be implied. 

The facts of this case are also similar lD 

respects to the facts in the instant case. 

The appellant was appointed by the? respondent, 

statutory corporation, to a post \\r1lich II subject to a 
~ 

probationary I~,,;riod ........ will be? permanent and Pe?lisionable". 

servico known as the ,-; Scpti2mb,2r Cond~ tions 11 

were approved in September 1948. The Flppellant accepted 

those condiLions. Her crnploymGnt was confirmsc1. 

Under clause 12 of those conditions the Board 

could ::1ismiss any officer for (1ross misconduct or \\'110 \\125 

inefficient and unfit to merit continued 

Except in the case of gross misconduct the 

to give ~t least one moni~ll!S notice of tl10ir 

intention to exercise their powers of dismissal. 

In 1957 the Board sought to terminate the 
appellan's employment on the grounds of redundancy and 

months notice. She successfully contended that 

her 0111ploymcnt had no-t beel} validly t8rlninatcd and \)25 not 

S:....bj8ct Lo tc~-minClLion on l-casolldblc 110Licc. 

TIjl? decision in t1jis coso turnec1 on tiiC; 

effect of clause 12 of t1~~ ScptC'mbcr Cor~diticr1E ',-l,icll 
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governed the appellant's conditions of service 

sile was confirmed in the post. 

OOOU8~j 
after -

The last and latest case is Malloch v. Abenleen 

corporation [i-97l1 2 All ER 127'3 which I referred to 

earlier. This was a case where a public authority dismissed 

an employee_ The appellant was an unregistered teacher 

and was required to register. He refused to register and 

was dismissed. Section 3 of the Public Schools (Scotland) 

Teachers Act 1882 provided (inter ali~ that no resolution 

of a s~hool board for the dismiss~J_ of a certificated 

iiotice prior to the mecoting of U1e intention to dismiss him. 

JI() w,),s not given 0. hc:uJ::-in~J. 

One of the findings of the Hcousco of Lords 

has applicoation to the facots in the instant coasco. It Ivas 

heldtha t 1,]oCl-CO an comployer failcod to take the preliminary 

steps which the law regarded as css0rytial , he 11ad no po\'\'cr 

to dismiss and any purpertcod dismissal was a nUllity. 

Lord Reid at p. 1284 said 

"If, thcon, tl1co respondents were in brGacoh of duty 
in denying the appellant a hcoaring, Ivhat is his 
remcody? It was argued that it wcould not be ri~lt 
'0 reducc the '-esolution of dismissal because that 
wnuld involve the reinstatGmGnt of thG appellant -
in effGct granting specoiJic implGment of his 
contract of Gmploymcnt which the law does not permit. 
But that would not be the effect. There would be 
no reinstatement. The result would be to hold that 
th" appeLlant's contract of employment had never been 
termi'1ated and it would be open to the respondents 
aL any time hereafter to dismiss him if tlley chose 
to do so and did so in a lawful manner. Unless they 
chose to do that the appellant I s contrac;: of employment 
VJould contirnle. 

Then it was said that the proper remedy would be 
(1~ln;20cs. Lrlt in my vie\y if an employer fails to ta"](c· 

the preliminary steps which the law regards as 
essential he has no power to dismiss and any purported 
dismissal is a nUllity. hie VJC}:'!? not referred to any 
case where Cl dismissal (liter failure to 0ffol~d a been-; il\j 
whieh the law required to be afforded was helJ to be 
anything but null anJ void." 



Lord Wilberforcc at p. 1293 said 
OOOOHO 

"The appellant's challenge to the action taken by 
the respondents raises a question, in my opinion, of 
administrative law. The respondents are a public 
authority, the appellant holds a public position 
fortified by statute. The considerations which 
determine whether he has been validly removed from 
that position go beyond the mere contract of employ 
ment, though no doubt including it. They are, in my 
opinion, to be tested broadly on arguments of public 
policy and not to be resolved on narrow verbal 
distinctions. The appellant is entitled to complain 
if, whether in procedure or in substance, essential 
LcquircItlcnLc , Clppropriut:.c to hi::::; siLuClLion in t.hc 
Pllhl..-ic :;('rvic'(' lln(lC'r Lhr r0::-~p()r)(1r:n!~;;, 11,"IVI' noL lj('c'rl 

()]):.;l'I.VI·d >1lld, j.ll Cd:;I' ()f 11(l!l-ull;:I'l V<lllC:1', ! () ('UIII(' Ll) 

the courts for redrC?ss. If 

J~ also said at p. 1295 and 1296 : 

"In Ridge v. Baldwin my noble and learned friend 
Lord Peid said I It ; is always been held, I think 
rightly, that such an officer (sc one holding at 
pleasure) has no right to be heard before being 
dismissed'. As a general principle, I respectfully 
agree; and I think it important not to weaken a 
principle which, for reasons of public policy, 
applies, at least as a starting point, to so \~ide a 
ranse of the public service. The difficulty ariscs 
VJhCD, as here l there are other i:j" ___ .J..ueilL..S of the 
emploYJ;1ent laid dcvID by statute, or regulatlons, or 
code of employment or agreement. The rigollr of the 
principle is often, in modern practice, mitigated for 
it has come to be perceived that the very possibilil:\' 
of dismissal without reason bGing given - action whic}l 
may vitally affect a man's career or his penSion -
makes it all the more important for him, in suitable 
circumstances, to be able to state his case and, if 
denied the right to do so, to be able to have his 
dismissul declared void: 501 \\Ihilc the CCi_lrts \\rill 
necessarily respect the right, for good reasons of 
public policy, to dismiss without assigned reasons, 
this should not, in my opinion, prevent them from 
examining the framework and context of the GiT1ployrncnt 
to see whether elementary ri~lts are conferred on him 
cxpre,ssly or by necessary implication, and how far 
these extend." 

lIe VJont on at p. 1295 to refer to the 

Viuyodaya. Univorsity of Ceylon v _ s.LlvQ case \v'llic> he 

lab011cd as onC' of the cases !1 whc;;rc t1v:; distinct:.ion has 

been lost sight of, and where the mere allocation of 

a label-master and servant has been thought decisive 

against an aclministrative law remedy II. 
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001.11.191 
I consider the Privy Council cases can be 

inguished from the instant case. 

In the Vidyodaya University c:ase the 

was in fact dismissed by the university in the 

envisaged by the relevant act albeit the dismissal 

in breach of contract. The act did not provide for 

any right to be heard or any right of appeal. 

Tho Professor did not sign the form c:f 

Oil Ll1\...: fJel:::;, 

presont:<?d by the respondent the Privy Council cvnsidered 

he had not shown he was in any special po.silion or lo be 

oLh0l:" than a sc:rvo.nt .. 

In the instant case the plaintiff did enter 

into a contract with the University and specifically 

s5 (lnec1 what may be termed "the October Condj tions" 

corresponding:to the situation in McLelland's cas" wh"re 

her contract was governed by !Ithe September CondJ. tions II. 

In the instant case also there arc specific 

and exhaustive provisions regarding termination of 

appointmen·t in the contract and in particular a mundatory 

statutory provisicn that no person shall be removed from 

cffice except pursuant to the proc0clure detailed. 

11110 instant case cannot in the cirCUlnstances 

be treated as the ordinary mastor and servant case. 

The University was bound to follow the rules and the 

statutory provisions and did not do so. 

Frilncisls case is also distinguishable. The 

President had st~!-utory powGr La dismiss hj.m. The 

President W:3 a member of the Council which pu~portod to 

dismiss him and on the facts the Privy Council considered 

that ho must be treated as \·;rongly dismissed. The judgment: 
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OCHJOn 
indicate however that the Privy council acknowledged 

• "rnctt there were cases Hhich justified the granting of a 

declaration instead of damages. 

I consider the House of Lords cases I have 

referred to are authorities I should follow. 

Relying on Vine's case, I would hold that 

the purported dismissal was irregular and damages in the 

instant CLlSC would no-t be an adequate remedy since the 

plaintiff is a specialist lecturer and academically 

over-qualified for an ordinary teaching position at 

primary or secondary level. He Has on the permanent 

staff and could look forward to promotion and employment 

until he was 60 years of age. He would also lose the 

benef i ts of the" University Superannuation Fund. 

I am, however of the view that the purported 

dismissal by the Regi strar v,as a complete nullity. On 

the facts before me it was prohibited by statute. 

Relying on McLelland's casc, I hold on the facts that the 

appellant's employment was not validly terminated by the 

.,',iversity and the University had in any event no power 

to dismiss sirce it had failed to take any of the 

preliminary st~ps required by Statute 19 Or indeed the 

contract of employment. 

I h023 as a fact that the purported dismissal 

is a nullity 

I grant the relief claimed in slightly amended 

form and declare that the notice of the 18th August, 1982, 

purporting ~o terminate the plaintiff with the University 

is void and of no legal effect. 



27. oooo~n 

No order for reinstatement is necessary 

a" I have declared the termination notice to be a 

nullity and it follows that the plaintiff is legally 

still in the employment of the University. 

The plaintiff is to have the costs of 

this action. 

s U V A, 

') ,,1. OCTOBER,1982. 

,t·'~ ... ( Z e"_,",, 

(R. G. ]-(EIZl'JODE) 

J U D G E 
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