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IN THE SUPREME COURT OF FIJI
Civil Jurisdiction-
ACTION NO, 818 OF 1982 ) -
. Between:
SATENDRA PRATAP NANDAN PLAINTIFF
s/o Shiuv Nandan
-~ and -
THE UNIVERSITY OF THE SQUTH _ DEFENDANT

PACIFIC,

Sir Vijoy Singh and
Mr, H.M. Patel for the pleintiff,

Mr, D,C, Mcharaj for the defendant,

JUDGMENT

The facts in this cose are not in dispute,

The plaintiff is o Fiji citizen, He is an |
academic holding the degrees of Bachelor of Arts (Honours)
and Bachelor of Education from the University of New Delhi,
He is also a Master of Arts in Linguistics aond English
language conferred on him by the University of Leeds,

He is also o Doctor of Philosophy in English conferred
on him by the Austrolian Nationcal University of Canberra

Austrolia,
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“In August 1972 the plclntlff was offered und _
;atcepted appointment to the academic stoff of the Unlvergify
.fof the South Pacific, which i shall hereincfter refer to .

 05 "the University", The position was that of Lec%urer

j(Preliminory) in English,

The letter dated the 21st August 1972 offerlng
 h1m the position referred to "Torms of Service" which
‘were general terms of service current at that time .
“entitled "Terms of Service for Academic and Comparobie
. Administrotive and Library Staff". A copy of this
“document was- enclosed with the letter addressed to the

'5 plc1nt1ff

One issve in this case is whether the plaintiff
'iﬁcs appointed to the permonent staff or was appointed on

= Mcontroct terms”

So far as this first appointment was concerned,
- there can be no doubt that the appointment was intended to

-~ "be to the permanent staff.

There is in the letter reference to porogrcpﬁ_

5(2) of the "Terms of Service" which provides cs followé.:

"(2) An appointee to the permanent staff, other
than o professor or an appointee of
comparable stctus to the administrotive or
librory staoff, will be required to serve o
probotionary period of 2 years, ofter which if
the Council so opproves he will be conflrmed :
in his app01ntment

The iettef.mentiénslthat becausé the pleintiff had

f!cohpleted one yeor’s'éervice at the University prior to his
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'wcs reduced to one year,

The letter olso stated :

"As the oppointment is not on contract terms, it
does not attract grotuity."

On the 3rd December, 1973, the plaintiff was
offered the appointment as Lecturer in Education (English
 ﬁethods) with effect from Ist January, 1974,  This letter
 %rgm the University also referred to the general terms of
gé:vice and enclosed a copy of the printed terms which I
fﬁave already mentioned when the plaintiff was offered his.
. fifst appointment. The letter drew attention to two

-ggditionol subclauses 8 and 9 to clause 6 of those terms.

Clause 6 is the clause covering ”termination_of
”dppqintment". The two additional subclouses provided for
iﬁ@tice in respect of .controct appointments and ccceptaﬂce.
;éf renewal, They are not relevant in this acction and do

;hot have to be considered,

O0f relevance however is the following sentence

"1n the letter :

"As you have alrecdy tought at the University as
‘@ Lecturer (Preliminary) in English on a full
. time bosis the probationory period mentioned in
‘clause 5(2) of the terms of service will be
waived",

_ Since o person who was a "contract appointment"
fdid not hove to serve o probaticnary period there can be
.ﬁ$:doubt that this second oppointment which the plointiff
:occeptéd was to the permanent staff, If further written

ftéhfirmotion is required it con be found in the Registrar’s
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ietter to the plointiff doted 12th;0cfobe£-]976 which
ﬂlnFormed the plaintiff thof "permanent staff of the
.Unlver51fy qfter acceptance by the Execut1va Counc1l

: of a recommendaiion of the Vice Chuncellor, were to recelve
an 1ncrement on their then salary scale effective Ist
?JqﬁUcry, 1976. The letter informed the plaintiff that
'hiﬁ clcry from that dute would be 3?7685

_ Wlth that lctfcr was forwnrded a copy of fhe:-.
FlmprOVed terms of service whlch the Council had opproved
-The plclﬂflff was .asked to complete the attached form

:1nd1cot1ng_hzs acceptance of the new terms of serV1ce.; 

The plclntlff signed and returned the form.
3Apporently not all staff accepted the new terms,

Dr. T.L. Baba the Registrar of the Unlverslfy in

{ev;dence stated ‘that the plalntlff s oppozntment was conn'

_ The defendcnt s argument is that by ucceptlng
;the new terms of service his existing contract wos
"terminated and he accepted a new appointment which under
"clcuse 5(1) of the new terms wcs initiclly for a confrcct.
'perlod of three years, Clause 5(1) provides :

"All Qpﬁointments will be made initially for

g contract period of three years, A contract

may be renewed for further terms of three years
by mutual agreement,’

Mr, Mahorej argues that, since the plaintiff
Odmlts his controct was not renewed, he must be deemed
=T0 hove been on monthly terms after 1979 and thot his

erV1ces covld in any event be terminated on one month s

notlce.
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There is no merit in this argument. The new

rexms of service were amended terms of service which the
Régistrar described as "improved terms of service", Acceptance

6f§those terms operated merely as a variation of the plaintiff':

contract of service and did not termmnate that contract and

1nvolve a new appointment.

: I hold as a fact that at all relevant times the
'1a1nt1ff was a member of the permanent staff of the University.

R At a meeting of the University Council held on the
9th, 10th, and 1llth December 1980, the Council considered the
sﬁbject of "staff members and service on City Councils and

-National Assemblies",

Apparently this subject had been discussed at the
1979 Council meeting because the minutes of the 1980 meeting
'conflrmed the 1979 minutes subject to amendment of minute
318 5 tc be read as follows",

"staff Members and Service on City Councils and
National Assemblies: '

The Council:

(i) CONSIDERED Paper Cl1/5/5 on staff service on City

Councils and National Assemblies.

. (ii) NOTED that while the University had no declared

A policy regarding staff who offer themselves as
candidates for election to public office, public
servants in Fiji were debarred from serving on
such bodies by legal enactment and this appeared
to be the position in other countries of the Region,.

(iii) AGREED, after a lengthy discussion, that where a
staff member cffered himself as a candidate for
election to a city or town council he should take
all accrued leave, and. if necessary leave without
pay to cover his 'campaign' up to the day of
election, If elected he should undertake not to
let his membership of a city or town council
adversely affect his cbligations to the
University.
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(1v) FURTHER AGREED that where a staff member offered
himself as a candidate for election to «
national assembly he should toke cll accrued
leave, and if necessary leave without pay to cover
his 'campaign' up to the day of election and if
elected should resign immediately from the
University, '

‘There was, however, to be no such requirement in
respect of a staff member nominated to public
“office as this did not corry cny constltuency
responsigilities,"

A circular No. R4/83 dcted 17 February ]981
  was circulated to oll University staff adv151ng them of the
 Counc1l’s de0151on. Only pcrugrcphs (111) and (1v) of the

m;nufes were repeoted in the circuler,

| The plqintiff'say§ ﬁgféid.nbf.éée tﬁis mémordndum
 5écGUse he was overseas on study leave at the time it wos
“circulated, It is immatericl whether he saow it cf the
. time.beccUse he was certainly aware of the policy when he_ 
"decided to stand as a condidate for election as a thioncl
 Federat1on Porty Caondidate to contest the Ncusorl/Vunldcwc

:”Indlan Communlql seat in July 1982,

. The plointiff filed his nomlnctlon for the said
' Secf on the 21st May, 1982, and on fhe.28th May, 1981,'the
 Registror_Dr, Baba, drew the plaihfiff's;cttention to t%e
 Cancil's.policy and informed the plointiff that in
‘accordance with fhot_dehision he was considered as being

: on leave as from 21st May, 1982,

On the 18th July, 1982, the plointiff was
~elected to the seat and his succéss_qu promptly followed
%by_o further letter from Dr, Baba dated the 21st July,

;1982, again referring.to the Council's policy decision
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ﬁ;d calling on the plaintiff to.;esign with effect from

fhe'TBth July, 1982, the date he was declared elected

by the Returning Officer.

| -In between nomination and election there were
dﬁpdrgntly discussions between the acting interim Vice
Chdncellof and the pleintiff, 1In the Vice Chancellor's
 1§%¢@: to the.ﬁlgintiff of the 9th June 1982 mention is
Efﬁdde of leave and housing and other matters and ends with

.tHé following poragraph :

"I hope you will find the above terms ond con-
‘ditions fully acceptable to you, They cre, if

hot further thon we should go, at least as far as
the University can go, in meeting your situvation,
and I am happy to do this, I would also ask and I
om sure you will understand that you keep the
University and its Campus free as far as possible
from any cctivity which could be regarded as
political,” | o '

The plcointiff did not accept the Council's
i:pblicy and wos not prepared to resign., He feplied to

Dr, Baba's letter of 21st July 1982 in the following terms:

"I acknowledge receipt of your letter of July 21,
1982, requesting me to resign from the University
in compliance with the resolution of the University
Council relating to members of the staff elected

to a naotional assembly. May I also thank you for
sending me a copy of the Council's policy on 2/th
July. o - '

In view of the implications of the University
Council's resclution, and the precedent that I
would be setting, I deemed it proper to seek advice
on this matter,

I am advised that my oppointment as a tenured (i.e.
permanent) staff of the University is governed by the
cgreement between the USP and myself signed on

October 26, 1976 and that these terms and conditions
cannot be uniloterally amended or superseded by
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resolution of the University Council, The
correctness of the decision to place me on
leave from June 11, 1982 is questioned, too.

I appreciate the difficulty that you and the
‘Vice Choncellor face in view of the fact thot
the validity of the University Council's resolu-
~tion, on the basis of which you have sought my
resignetion, is itself being questioned, and
suggest that the University consider seceking a
~clarificaotion on this issue from the Supreme

. Court., B I o '

The facts are not in dispute, and I shall co-

operate in any reasoncble and fair step that
may be tcken to resolve the matter."

Dr. Buba replied to this letter on the 18th

“August, 1982, purporting to termincte the plointiff's

_services forthwith. The letter was in the following

»
*

"In my letter to you of 21 July, 1982, I osked for
your resignetion in accordance with the terms of «
resolution of the Twelfth Meeting of Council, 1980,
regarding election of staff to national assemblies,

Sihce I hove not received such resignation, I am
obliged to terminate your official links with the
University with immediate effect. You are to

vacate your Office by Friday, August 27, 1982, and
cease using University facilities to which staff
members cre normally entitled os members of
University staff, In accordance with my letter of
July 21, 1982 you may remain in your University
-occommodation until 21 October, 1982, or until you
find your own accommodation off Campus, whichever is
the earlier, U ' ' o =

-The University will meet cll monies owing to you in
terms of my letter of 21 July, 1982, and settle such
other orrangements as for F3S5U os may be necessary.

On behalf of the University, I wish you well in
your new career,"

030074
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The plcihfiff then instituted this action,

“ I turn now to consider the legol issves,

 fhé plaintiff at oll material times wos a permanent
 ﬁember_of.the Univeréity staff and his controct of
;émplOyment'is evidenced by the offer of appointment dated
' %he 3rd Décember, 1973, cccepted by the plointiff, incorporat-
“ing general terms of service which by later agreement are

:_fhé terms he signed on_26th Octobér;.1976.

Clausc 7 of the general terms of scrvice
- provide what I consider to be exhaustive provisions regarding
terminction of appointment, There are four means of

“.terminating cn appoimtment namely,

(1) Résignotion
(2} Retirement#
(3) Illness and

(4) Removal for good cause,

The first three have no application in the
.instant cose and, if the plaintiff's dismisscl was legel,
it can only have been under the fourth cotegory - removal

.

?f;for good cause which could cover ¢ multitude of sins,

_ I will be referring to this fourth category
:flater; It is sufficient to state ot this stage that

¢clause 7 provides a procedure which must be followed before
a member of the Stcff can be removed, In the instant

case no part of that procedure was followed,
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_ The University is a Body Corporate established
y'Royol Charter, There are olso what are termed "Statutes
f;the Un;versxty”._.The Charter and Statutes have been
ilQéﬂISthUTOry recognition and effect and appeor as Ccpu{

Zéé;in the 1978 Volume XIV of the Revised Laws of Fiji,

: Statute 19 (which would in other acts be termed
ti&gse 19) has specific provision regarding removal of
bfficersand members, It covers only the equivalent of
RemOVGl for good cause" in poragraph 7(5) of the genercl ;'”

tefms of service, It is in the following terms :-

"Removal of QOfficers and Members

©M19.-(1) Any member of the Council (other thon on
_ex-officio member) moy be removed from office by the’

. Council for good cause. No person shall be removed
from office by the Council under this paraograph unless.

. he has been given a reosonable opportunity of being hecrd
by the Counc1l

(2) -Subject to the terms and conditions of their
. appeintments, the Pro-Chaencellor, the Vice-Chancellor,
© ~the Deputy Vice~Chancellor, the Registrar, the members
. of the ccademic statf, and the holders of any other
. postsspecified for this purpose by the Council from
‘. time to time, after consultation with the Sencte, may
_be removed from office by the Council for good ccuse:
provided that no such person sholl be so removed from
office except pursuvant to the following procedure: -
‘The Resolution for such raemovel shall have been passed
by a majority of not less than three-quarters of those
" present and voting at a meeting attended by not less
o ~than three-quorters of the members, The Council may,
‘and if so requested by the person concerned or by any.
w.three members of the Council shall, before coming to
- a final decision on o cose before it under this
“'paragraph, appeoint o Joint Committee of the Council
“and the Senate to examine the case and report to the
. Council therecn, No person shall be removed from office
by the Council under this paragraph unless he shall
~have been given a reasonable opportunity to be heard by
the Council, which opportunity shall include the right

“to be reprcscntod at such o hearing, to call and to
.question witnesses and to have recsons 0551gned (1f
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asked for) for any decision thet muy be tcoken by
the Council leading to his removal from office,

(3) No person moy be removed from office under
this Statute by «a Resolutlon under paragroph (2) of
Stotute 15, Sy g

(4) "Good cousa" when used in reference to removal
from office means :~

(a) conviction of any offence which the Council
considers to be such as to render the
person concerned unfit for the execution of
the duties of his office; or

(b) any physical or mental incepacity whilch the
Council considers to be such as to render
the person concerned uvnfit to continue to
hold his office; or

(c) conduct of o nature which the Council considers
to be such os to render the person concerned
unfit to continue to hold his office; or

{d) conduct which the Council considers to be
such as to constitute failure or inaebility
of the person concerned to perform the duties
of his office or to comply with the conditions
of tenure of his office,’

Paragraph 2 of Statute 19 mokes it mandcatory to
- follow the procedure-spécified before removing a member
ifrom office. That procedure was not followed in the present

I{¢ose.
While poragreph 2 is made subject to the terms
“and conditions of a member's cpbointment, I do not consider
ffhere is any conflict between this provision and the
;ﬁrovisions of porogreph 4 to 7 inclusive of clause 7 of
‘the general terms of service., The iotter provisions are

“more extensive than the statutory provisions and contoin

~provisions for suspension ond for dn enquiry and o report

“which do not appear in the Statute. Both provisions have

:ﬁhe provision in common and thot is to the effect that no
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hlS case to the Counc1l

- Mr, D.C. Maharaj, for the University, admitted
tﬁef_the question of the plaintiff's dismisscl never went
béfefe the_Council so it is obvious he was not given any

hearing.

There is cloerly on thc fccts if Dr. Baba's
dlsmlssei letior is accepted as being wrltten on behalf

of the UﬂlVCISlty, not only a breach by the UﬁlVerSlfy of
He contrect of service but also of the stctutory provzslons

governing termlnctlon of the plclntlff s cppoxn%ment

'The fact thot the Council did not consider the

plolntlff s dismissal, however, indicates that the

Un1ver51ty d1d not in cht termlncfe the plalntlff s
employment. Both under the Stotutes of the University
dhd the terms of service it is the Council and only the

Counc1l wPlch is empowered to remove a member from the

% ‘The Council hos uhder4$totute 14(4) very wide
powers to delegote any of its powers, I do not however
Fohsider the Council could delegate its powers to remove

o member of the staff from office where Statute 19(2)
requires that o resolution of the Council for such removal
_Ehcll be passed by o majority of not less thon three
‘quarters of those present and voting et o meeting attended

.Lby not less thon three guarters of the members,

The Registrar's letter of 18th August, 1982,

-purporting to terminate the plaintiff's officicl links
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‘with the University with immedicte effect” was on the
'féce of it summary dismissal by the Registrar who had

fho power to terminate the plaintiff's controct of

service,

The question of delegation of the Council's
powers to the Registrer or anyone else to terminate the

plointiff's services was not raised at the hearing.

- Since the plaintiff has not in his pleudings
;sbecifically roised this issue and has pleaded that the
“University purported to terminate his sérvices on the 18th
 August, 1982, 1 have to consider whether the letter written
- by.the_Registro;-wcs on.effecfive notice to terminate the

plaintiff's services,

The plaintiff claims that the policy decision
_ fdken by the University Council in December 1980 was in
'fbreoch of "Article 22" of the Royol Cborter whlch is in
' the fellowing terms :
"22, No religious, ethnic or political test shall
be imposed upon any person in order to entitle
him to be odmitted as o member, professor,
teacher or student of the University or to hold

office therein, or to graoducte thereat or to hold
any advantage or privilege thereof.

I do not consider the policy decision is

“controry to Article 22, .

_ It would appecr from the Acting Interim Vice-
'T;Choncellor‘s letter to the plaintiff of the 9th June,
21982, an extract of which I quoted eorlier in this
{judgment, that it was his view that the Campus should

be free as far as possible from any cetivity which could
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beﬁfegorded as political,

_ Students being what they are, it is o pious
h@ée-thct a university can be kept free of oll political

activity. There is however some substance in the defence

_pcrogrcph 3(3) of the terms of service which states :

"3. (3). Except as may otherwise be specified in
' his letter of appointment, o member of
the staff of the University shall regord
his service to the University as whole-:
~time employment, and shall not, without
~the permission of the Vice-Chancellor,
undertaoke other work that might encroach. .
upon the time expected to be devoted to
University duties."

thf appecrs to have been overlooked by all
qoncerned is thut the policy decision is in terms whic h
_qlequy indicaote thaot the Council did not ot the time lt,
3Q§$.framed intend the publicotion_of.the policy to bé more
tﬁﬁn notice of the.Council's views which the Council no:.
faoUEt hoped_would be followed, Had it been the Counéilfs 
'iﬁfenfioﬁ that the pdlicy was to be trected aos o new %éfm 3
:é;:seryice:directiqns would no doubt have been given to
géék variation of the terms of service and have stoff
.;atcept such voriation. No such directions appecr to

“have been given,

The decision in my view was merely an expression

of the Council's views and not in that form enforcecble,

“Minutes 350 and 351 noted thct ‘the Unlver51ty
 hod no declared policy regarding staff who offered

‘ fhemselves as caondidates to election to public office
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éubh bodies by legal enactment,

It was open to the Council to either obtain
:;foff_agreement to vary the general terms of service or

to vary them so as to cover new appointments.

_ The use of language as "he should take leave
:ﬁqnd if elected should resign" {underlining is mine) by
:Council of academics is clear recognition by that body

'th? the minutes expressed the Council's views ond it

was not seeking to lay down any new rule or term of service,

There is no mention in the policy statement as
to what would be done if o member ccted controry to the
'Cancil's expressed views, The Registrar however took

%he_yiew entirely without legal justification, that if

fhe plointiff did not resign immedigtely he was éubject

to immediate dismissal,

The plaintiff considers that he can faithfully
”perform, his duities as a lecturer os well as his duties

:dé ah elected member of the House of Representatives,

_ ~If he is wrong in this view and his work suffers
@tnwould be open to the University to take cction against
fﬁ@ plointiff to terminate his appointment for "good cause”.
'Tﬁe_good cause being not only breach of his contrect but
$pécificclly "good cause" as défined in paragreph 7(d)

,Of the General Terms of Service which corresponds to

Sfdtpfe 19(4)(d).

The University was premature in purporting to

ismiss the plointiff and should have woited to sce whether =



he could, os he cloims, function bdth_qs an oppositibn

;mémber in Parliament ond as a lecturer at the University.

The defendant pleaded that the plaintiff had
acqﬁiesced in the University policy décision by ogreeing
to toke leave ond vacate his house and is now estopped

-ffbm challenging the validity of the decision.

fé#idence of his opquiescence_cndaalléged agreement, On
'The contrary the plaintiff made it clecr in his. letter of
'SOth July, 1982, that he did not accept the Council's

rgsoiuflon was valid, He refused to resign,
THe p101ntlff seeks .two declarotions regardlng
.The Counc11 s policy decision neither of which I am

-bxepcred to gront,

The dec151on tcken by ‘the Coun01l was neither

.f01d nor illegal but it 1is completely devoid of any legol

-effecf as I have endecvoured to point out.

- The plaintiff also seeks a decldrctlon thct

Ehe notice of 18th August, 1982, is void illegcl ond

ﬁf no effect and following on this he seeks an order tho%
?he has been wrongfully dismissed. He also seek; qn
.lﬁjunctlon restraining the University from fermihbfing his

;Qmployment and an order for his reinstctement,

_ Granting o decloration that the letter of 18th
.Aqust, 1982, is void, illegal and of no effect would
ﬂthe the effect of an order for specific performance of

”fhe contract resulting in the pleointiff's reinstatement,

b “i.p T

000082

There is no merit in that argument, There is no .
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The authoriti~s on this issue disclose an

nusual sifuc%ion as it would appear that the House of
ords views, if the views expressed by Lord Wilbexforce in

dlloch v, Aberdeen Corporation [1971/ 2 All E.R. p. 1278

flect that ougust body's vicws, appear not to be in

ccord with the views expressed by the Privy Council in

;dyodcyu University of Ceylon v, Silve []96&/ 3 All E.R,

.65.  Unless I can distinguish the present éose I must
"EIforce be bound by the decisions of the Privy Council,
'hiqh is Fiji's highest appellate Court, and not follow

he House of Lords' decisions,

There are two Privy Council and three House
'$ Lords decisions which I have to consider, I commence
ith d.Privy'Council case which concetned o University and
*?rofessor who wos dismissed which bears some resemblance
nfthe facts to the 1nsfont case, It is the case of

1dyodoyo University of Ceylon & Others v, Silva which

referred to briefly o little earlier in this judgment.

The Vidyodoya University was established and

eXécutive council hced power to dismiss "any officer or
é&;ﬁer on the grounds of incapecity or conduct which,

.h %he opinion of not less thon two-thirds of the members
'f:the Council renders him 6nfit to be on officer or teccher
'f;fhe University",  The Statute did not, as the Fiji

législution does, give ony right to be heard nor did it

;Qe any right to cppeal,

The respondent in thot case was summarily

.l§missed without being given on opportunity to be heard

inhis own defence,
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The respondent souwht o writ of certiorcri to

shfthe Council's order dismissing him which was granted

y tﬁe Court. On oppeol to the Privy Council it wos held

hutcolthough the’ University was es stablished ond regulated
tﬁtu+i *iat did not involve thoi controcts of employmen{
eféhbfher than ordinary contracts between moster and

rvant and that since the respondent was not shown to
a'e.any other status than that of a servant, ond that

1n¢é procedure by certiorari was not cvcllcble where o

mcster.summquly terminated a contract, certiorari had

Eééﬁfwrongiy granted,

: Lord Morris of Borth-Y~Gest at p. 867 quoted.
o gfotement of the principle involved made by lord Reid

1anhe_case'of Ridge v, Baldwin L{9637 2 All E.R, 66 ot

M"The law regarding master and servont is not in
doubt, There cannct be specific performance of «
contract of service, ond the master can terminate
the controct with his servent at any time and for
~any rcason or for none, But if he does so in a
‘manner not warranted by the contract he must pay
damages for breach of contrcct, So the questicn in
a pure case of master and servant does not ot all
depend on whether the mester has heard the servont.
in his own defence: it depends on whether the '
facts emerging ot the tricl prove breach of contract,
But this kind of case can resemble dismissal from

on office where the body employing the man is under
'some statutory or other restriction as to the kind
of contract which it can mcoke with its servants,

‘or the grounds on which it can dismiss them, The
present case does not fall within this class '

" because a chief constoble is not the servant of the
watch committee or indeed of anyone else,”

‘Lord Morris also referred to the remarks of

LViscount'Kilmuir L..C.,and Lord Keith of Avonhelm in
3!}ﬂe v. National Dock Labour Board /1954/ 3 All ER
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one of the House of Lords cases I will be later considering,

Viscount Kilmuir L.C, at p. 944 said :

"This is on entirely different situation from the
ordinary moster and servant case, There, if the
master wrongfully dismisses the servant, either
summarily or by giving insufficient notice, the
‘employment is effectively terminated, albeit in
breach of contract, Here, the removal of the
plaintiff’'s name from the register being, in law,

= a nullity, he continucd to have the right to be

. treated as o registered dock worker with oll the.
benefits which, by statute, that status conferred
on him, It is, therefore, right that, with the
background of this scheme, the court should declare
his rights."

‘Lord Keith at p. 948 said :

"This is not o straightforward reclationship of
master and servant., Normally, cnd opcort from the
intervention of stotute, there would never be «
nullity in terminating an ordinary contract of
moster cond servant, Dismissal might be in breach
of contract ond so unlawful but covld only scund
in damages," :

: It was not in dispute that more than two-thirds
:Qf the members of the Council had concurred in the decision

‘reached by the Council, :

Lord Morris without deciding whether the
.respondent hod any specicl status said that the case
..depended on ascertaining the status of the respondent
'prt the respondent hod invoked ¢ procedure which was

-not availoble where o mester summarily terminates o
servant's employment, The Privy Council did not consider
the respondent hod shown he was in ony speciol position

 or o be other than o servant,
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In the secand Prlvy Coun01l case Francis v,

Mun1c1pul Councillors of Kuala Lumpur [1962/ 3 ALl ER 633

the Privy Council had in this earlier cause stated thet «

déclcrction thaot terminction of employment was unlawful

and that the employee wos entltled to -"nntinue in-
employment would rarely be mode und would not be ~nade
ihfthe absence of special circumstances because of the
p?iﬂCiplé.thcf the Courts would not grant specific

-péxformcnce of contracts of scrvice,

_ The cbpellon% in thot case wos on the permonent
é¥df§._ Under the relevant Act the President had power
to dismiss hlm.- The appellant was dismissed but there waos

dn 1rregulcr1ty Gnd %he dlsmlssci was fechnlcolly o wrong{ul

i The Court of preal held that removal of the
-dppollont was by fhe Cowncxl ond not the Pre51dent who
hod stotutory power to dismiss him, The Prlvy Councml
fmgnticned thot the oppellant was excluded from the
'épﬁncil's premises from which time he had done no work
and the Privy Council considered that he must be treated
¢s hgving been wrongly dlsmlssed ond thut hlS remedy 1ay

in dcmages

The Prlvy Councml in thls case oppeors to have

 been influenced by the fact that, if there were special
éircumstcnces which justified the gronting of o declaration

dé was done in Vine's case, the president could nevertheless
at any time in exercise of his statutory power haove torminofé&

‘the contract netwithstanding the declaration,
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The judgment does however acknowledge that, |

a declaratory judgment can be given in an appreopricte

case,

I now pass to the three House of Lords cases

which I will consider in order of dofes.

The first in time is Vine v. Notionagl Dock lLabour

‘Board /7756/ 3 ALY ER 939,

The pleintiff was o registered dock worker

- employed by the defendant Board under o scheme set up by
._Thc Dock Workers (Regulation of Employment) Order 1947,
By clausc 3(3) of the scheme the Board had the duty of
Gelegctimg as many as possible of their functions to locul
boords, Oy clouse 16(2)(i) local boards were civen powver
-ﬂfo give /7 days notice of terminction to any registerced deock
‘worker who failed to comply with ony provision of the schcﬁf.
S The plaintif{ feoiled to obéy a valid order and the local o
bocrd gove him /7 days notice terminoting his employment.
- The Loard's dgcision was wpheld by the appeal tribunal,
. The plointiff successfully claimed dommgeg for
 QfongFUl dismissol end o declaration that his purported
Cdismissal was illegal, ultra vires and involid, 0On appeal
a-by the Board the Court of Appeal struck out the declaration
'-ang there was an appeal and cross appeal to the House of
 Lords.

It was held that Eh@ plaintiffts purported
;adishissal was a nullity since the local board had no
bowar to delegate its disciplinary powers as it had in

- fact done, It was also held that the granting of a
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eclaraulon was - dlscretlonery and, as damagos wculu not

an adequate remedy the declaration granted by the tvnai

i The second case is McLelland v. Northern Irelanﬁ
'eneral Health Services Board £1957/ 2 All ER 129, The

magority of the House of Lords helid that the appellant's.
employment had not been validly terminated by the board
because it could be terminated only as provided in the

September conditions which were exhaustive in that respoect
and, accordingly, @ power to terminate her cmployment. by

:reéSQnable notice would not be implied.

The facts of this case are also similar in

mény respects to the facts in the instant case,

The appellant was appointed by the respondent,
a- atatutory corporation, to a post which "subject to a
zprobatlonary poricd.. .. ... .will be permanent and pe 1smonabio

onditions of service known as the "Septembar Conditions'

were approved in September 1848, The appellant accept@

‘those conditions.. Her employment was confirmed.

: ‘Under clause 12 of thosce conditions the Board
could dismiss any officer for gross misconduct or who was
proved to be inefficient and unfit to merit continued
empleyment ., Except in the case of gross misconduct the
Board had to give at least one month's notice of thelr
intention to exercise their powers of dismissal.

: “In 15957 the Board scought to terminate the
appellants employment on the grounds of redundency and
gave her 6 months notice. She successfully contendod that

her employment had not been validly terminated and was no

Subject to fouminalion QDVIGQSOhdblC notice.

The decision in this casoe turnced cn Lhae

effect of clause 12 of the September Conditions ohich
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gdvérned the appellant's coﬁditions of service after

she was confirmed in the post.

- The last and latest case i1s Malloch v. aAberdeen
Corporation 1397£7 2 A1l ER 1278 which I referred to '

carlier. This was a case where a public authority dismissaed

‘an employee. The appellant was an unregistered teacher

and was regquired to register. He refused to register and

was dismissed. Section 3 of the Public Schools (Scotland)
'fTeachers Act 1882 provided (intexr alia that no resclution

‘6f a school board for the dismissal of a certificated

? Lénjc1u3x was Lo be valid unless Lhe Loacher vecoeived bhroeo wick
 ﬁotice prior to the meeting of the intention to dismiss him.

1l was nob given a hearxing.

One of the findings of the House of Lords
“has application to the facts in the instant casc. It was

‘held that whore an enmployer failed to take the preliminary

steps which the law regarded as essential, he had no powey

“ioto dismiss and any purported dismissal was a nullity.

Lord Reid at p. 1284 said :

"If, then, the respondents were in breach of duty

in denying the appellant a hearing, what 1s his
remady? It was argued that it would not he right

o reduce the resclution of dismissal because that
would invelve the reinstatement of the appellant -

in effect granting specific implement of his

contract of employment which the law does not pormit.
But that would not be the cffect, Therce would be

no reinstatement. The result would be to hold that
the appellant's contract of employment had never been
terminated and it would be open to the respondents

alL any time hercafter to dismiss him 1f they chosc

to do so and did so in a lawful manner. Unless thoy
chose to do that the appellant's contract of employment
would continue,

Then it was said that the proper remedy would be
damages.  But in my view 1f an employor feils to take
the preliminary steps which the law regards as

essential he has no power to dismiss and any purporvted
dismissal is a nullity. We were not roferred to any
casce where a dismissal after failure to afford a hoaring
which the law reguired to be afforded was held to Lo
anything but null and void.”
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”The app@llant's challenge to the action taken by_
the respondents raises a question, in my opinion, of
administrative law. The respcndents are a public
-authority, the appellant holds a public position
fortified by statute. The considerations which =
determine whether he has been validly removed from
~that position go beyond the mere contract of employ-
ment, though no doubt including it. They are, in my
opinion, to be tested broadly on arguments of public
policy and not to be resclved on narrow verbal
distinctions. The appellant is entitled to complaln
if, whether in procedure or in substance, essential
requirements, appropricte to his situation in the
public service under Lhe rospondents, have nob bhoon
bheaovest aned, b case of noneolyiog voaeee Lo conie Lo
the courts for redress." o S

He also said at p. 1295 and 1296 :

"In Ridge v. Baldwin my noble and learned friend !
Lord Reid said ‘It 1.8 always been held, I think
rightly, that such an cofficer (sc one holding at
pleasure} has no right to be heard before being
dismissed!. As a general principle, I respectfully
tagrec:; and T think it important not to weaken a '
principle which, for reasons of public pelicy, :
applies, at least as a starting point, to so wide a
“range of the public service. The dlfflrul*y ariscs
when, as here, there are other i1:.._.denrs cf the
employment laid down by statute, or regulations, or
code of employment or agreement. The rigour of the
.principle is often, in modern practice, mitigated for
it has come to be perceived that the very possiblility
cf dismissal without reason being given - action which
may vitally affect a man's carcey or his pension - '
makes it all the more important for him, in suitable
circumstances, to be able to state his case and, if
denied the right to deo so, to ke able to have his
dismissal declared void., So, while the courts will
necessarily respect the right, for good reasons of
public policy, to dismiss without assigned reasons,
this shculd not, in my opinion, prevent them from
examining the framework and context of the employment
to see whether elementary rights are conferred on him
oxpressly or bv norcs:ary implication, and how far
these extend. S : ' :

.He went on at p. 1295 te refer to the
”Vidyodaya Univorsity of Ceylon v. Silva casc which he
‘labnlled as one of the cases "where the distinction has
7:be®ﬁ lost sight of, and where the mere allocation of
'fa laboal-master and servant has been thought decisive

against an administrative law remedy .
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I consider the Privy Council cases can be

digtinguished from the instant case,

- In the Vidyocdaya University case the
?ﬁofessor was in fact dismissed by the University in the

ménnér_envisaged by the relevant act albeit the dismissal

"és in breach of contract. The act did not provide for

any right to be heard cr any rlght of appeal.

‘The Professor did not sign the form of
ag roecment governing Liis appoinlbment.  On Lhoe Lucts
pfesonted by the respondent the Privy Council considered

ho had not shown he was in any spocial position or to be

ouunr than a scrvant.

0

In the instant case the plaintiff did enter

into a contract with the University and specifically
sicgned what may be termed "the October Conditicns”
corresponding to the situation in McLelland's casc where

her contract was governed by "the Septomber Conditions'

In the instant case alsoc there are specifi

b
0

and exhaustive provisions regarding termination of
.app01ntment in the contract and in particular a mandatory
QtBtLton provisicn that no person shall be removed from

cffice except pursuant to the procedure detailed.

Thie instant case cannot in the clrcumstances
fbe treated as the crdinary master and servant case.
ﬂThe §n1v0r51ty was bound to follow the rules and the
?ttaiutory provisions and did not do so.

Francis's case is also distinguishable. The

_Pr951oent had startutory power Lo dismiss him, The

,Presiéent wis a member of the Council which purportaed to

“dismiss him and on the facts the Privy Council considered

‘that he must be treated as wrongly dismissed. The Judgment



26.

Bﬁ@@@

does indicate however that the Privy Council acknowledged -
that there were cases which justified the grantlng of a

déclaratlon 1nstead of damages.

I consider the House of ILords cases I have

referxed to are authorities I should follow.

Relying on Vine's case, I would hold that

the purported dismissal was irregular and damages in the
instant casc would not be an adequatce romoedy sinco the
ipiéintiff is a specialist lecturer and academically
-fbver~qua1ified for an ordinaxry teaching position at
primary or secondary level. He was on the permanent.
:Staff and could loock forward te promotion and employment
’until he was 60 years of age. He would also lose the

'{beneflts of the Unlver51ty Superannuatlon Fund.

I am, however of the view that thc purported
 dismisSa1 by the Registrar was a complete nullity. 'Cn
the facts before me it was prohibited by statute.
3'Relying on McLelland's case, I hold on the facts that the
ffappeiiant’s employment was not validly terminated by'the
miversity and the University had in any event no power
to dismiss sinrnce it had failed to take any of the
preliminary steps required by Statute 19 or indeed the

3;¢ontract of employment,

I hold as a fact that the purported dismissal

Cdis a nullity

_ I grant the relief claimed in slightly amended
“form and declare that the notice of the 18th August, 1982,
1 purportingeto terminate the plaintiff with the University

is void and of no legal effect.
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No order for reinstatement is necessary
‘ag I have declared the termination notice to be a
nullity and it follows that the plaintiff is legally

‘still in the employment of the University.

The plaintiff is to have the costs of
this action. ‘

H . B . \/ \j //it’"'i“"’\_: K l}
| | (R.G. KERMODE)
JUDGE

11, ©CTOBER, 1982,






