
ALIPATE KAKA 

THE STATE 

[HIGH COURT, 1993 (W J), 7 May] 

Appellate Jurisdiction 

Crl~pmdrcre-irnprisonment~ctfvation of suspemied sentence. 

Crim-sentence-suspended term of imprisonment-lim f t of-Peml CO& (Cap. 
17) Section 29(I). 

On appeal against the activation of a suspended sentence ofimphnment the 
High Court considered the provisions of the P d  Code and d i d  the 
relevance of lapse of time and the nature ofthe rmbsqwnt oEhce. Procuring 
the original case file fr<rm the Magistrates Court prior to activating a suspended 
sentence mpsed by a Magistrate was also recammereded 

Nocaseswerecited. 

D Appellant in person 
S. Senarahle h r  State 

On9thDe4ember 1992 at Tavua~strate'sCourttheappehutwasCOllVicted 
of criminal trespass contrary to Section 197(2) of the Penal Code and fined 
$50 in default 50 days imprkoment. 

The learned Magtstrate also activated a three year prison sentence unposed on 
the appellant by the Court at Suva in the Criminal Case No. 1440 
of 1989 on 17th October 1989. 

F The appellant appealed against the activation of the suspended sentence as 
bemg harsh and excessive. 

This appeal was allowed at the conclusion ofthe heanng when the order for 
the activation of the S- sentence was set aside. The reasons for the 
judgment were reserved to be given tater and this I now proceed to do. 

S G At the Suva Court the appellant was convicted on four separate 
I counts - assaultlug police officer in the due execution of his duty contrary to 

section 247(b) of the Penal Code, throwing objects corrtrary to section 105 of 
the Penal Code, house breaking with intent to Cormnit felony cartrary to section 
302(1) of the Penal Code and act intended to ciulse grievous barm contrary to 
d o n  224(a) of the Penal Code. On each of the fbur COWS the appellant was 



HIGH COURT 

The subsequent ofknce of criminal trespass was cormnitted on 22nd April 
1992 - two and a half years after the passing of the suqmded sentence. 

Further, in the activation of the ZRlSpended seatenee, no noideration appears 
to have been given to the W that the subsequerrt offence was in a completely 
&rent category from that fix which the original suspended sentem was 
mposed, rendering it unjust to make the original suspended sentence operative. 

"29. - (1) A court which passes a smtace of imprhmmmt hr a 
term of not more than two years for an &ace, may 
onierthatthesenbenceshallmttake~unless,~ 
a period specified in the order, being not less than one 
yearnor moretbenthrceyearsfromthedateofthe 
order, the offbder conmrits in Fjji another offence 
punishable with imprhnment and thereafter a court 
having power to do so orden under the provisions of 
section30thrrttheoriginalsentence shalltakeefkt; 
andinthisandinsections 3O,3l and32"operatid 
period" in relation to  a suspended sentence means the 
period so specified in the order" (Emphasis added). 

In the result the appeal was allowed and the order for the activation ofthe 
suspended sentence was set aside. The subsequent umviction and sentence of 
criminal trespass at T a w  Magistrate's Court stands. 

I like to make the observation that in the instant case the learned Magistrate 
had proceededtogiveeaecttothesus~sentencebasedonlyanthe 
record of previous umvicticms produced by the prosecution afficer without 
without sending fbrtheongd case file. 

Udo~tunately it has transpired tbat a Police Certificate of Previous Convicti00~ 
cannot be reliedonandthat errors occur in regardtothe date ofsentence, the 
sentencing court, the case file number and even the type of sentence imposed. 
Consequently it is recommended that betbre a court gives effect to a suspended 
sentence it obtains the onginal case file firrm the Magistrate's Court which 
lmposedthesuspendedsentencesoastoensurethitterrors donot occur. 

(Sentence varied) 
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