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Civil Jurisdiction 

Damages- death of young man- assessment. 

The deceased was a 28 year old bachelor with no issue who lived at home with 
hisparmts. 'IhcCourtassessedtheLiabllityfixdamagesuoderthetworelevant 
statms an the basis of the established dependearcy. 
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J Flower fbr the Plaintiff 
J Semisi fbr the Deikxht. 

Assessnent of darnages by the High Court. 

In this case the Plaintiff sues as Adminisbator of the Estate of his son the 
deceased Sunia Uluiviti Caghwaliwa under the Law M m  (Miscellaneous 
Provisions) (Death and Inkrest) Act Cap 27 and under the Compensation to 
Relatives Act Cap. 29. 

The claim arises from an accident on 25th February, 1988 on Reservoir Road, 
Tamslvua, Suva. The facts ofthe case are set out in the Statement of Claim 
and sdice it to say that the First D e f b b t  was the registered owner of a 
Daihatsu carrier Regrstered Number B2394 and the Second Defendata was 
employed as his driver. 
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On the 25th February 1988 Sunia Uluiviti Gqyhwaliwa (hereinafter refi:rred 
to as "the the) then aged about 28 years was a passeager in the said 

A canier driven by the Second Defendant. 

As a result of ne&gent driving on the part of the driver the said carrier went 
off the road and ovetturned as a result whereofthe deceased was thrown off 
the carrier thus receiving injuries; the deceased died instantly. 

The second defendant was charged with the offence of causing death by 
dangerous drivlag on 8th February, 11990 in the Suva Magistrates Court ( T d c  
Case No. 1464188) and was on his own plea of gudty mvicted and fined 
$75.00 in default 75 days for dangerous driving and $20.00 in deEdult 20 &ys 
fbr driving without a valid driving licence. 

The Writ of Summons is dated 30th May, 1991 and was issued on 4th June, 

C 199 1. Judgmeat in D e h l t  of Defence was entered on 4th December, 199 1 tbr 
special damages in the sum of $1 1 15 .OO bemg fix damage to "clothing and 
other belongings" $100.00 funeral expenses $915.00 and costs of obtaining 
Lettets of Administration $100.00 with further damages to be assessed. 

Neither party adduced auy evidence. The Plaintiff relied on the Statement of 
Claim except that at the request of the Court Mr. Flower informed the Court in 
writing that if the deceased was alive he would have earned a s a l a ~ ~  of S 10,400 
per annum in 1988 initially and would have been earning $13,684 as per annum 
a y -  

The deceased was at the time of his death a Medical Assistant Graduate fiom 
the Fiji School of Medicine having completed a Dental Course and was to take 
up his first appointment at Lautoka Hospital shortly that year. 

The deceased was a bachelor and had no children. He lived at home with his 
parents. 

Mr. Semisi said that the only thmg we have as Ex as facts are concerned is 
what is contained in the Statement of Claim in the Writ Summons. He said F 
that one should not be permitted to speculate outside that perimeter. 

The issue before me is assessment of damages and I shall now deal with it. 

I have already stated hereabove that judgment in Default of Defence was 
obtained as special damages in the sum of $1 115.00. Although there is no 

G definition of h r a l  eztpenses in Cap 27 it provides in S. 11 that damages may 
be awarded in respect of the funeral expenses of the deceased person if such 
expenses have been incurred by the parties for d o s e  benefit the action is 
brought; it would appear that the test of reasonableness would apply. I allow 
the said sum of $915 for funeral expenses as part of the assessment under the 
head special damages, I also allow the sum of $ l00 for damage to clotlung and 
100 for expenses in obtammg Letters of Administration. 
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The right of action under the t k m p n W h  to W v s  Act (Cap 29) conks 
on the mar relatives a right which is an d e p d a t  right, not a cudnuation 
ofthecaweofactimvestedinthedeceased. A 
Section 3 of the Act reads as follows:- 

"Where the death of a person is caused by wronlbful act, neglect 
or debit, and the act, neglect or d&dt is such as would (if 
death had not d) have the party injured to maslltain 
anadinnandrecoverdamagesin~espactthereo~ thepersonor 
persoas or body ofpersoas, incorporated or mbcorponrted who 
W& have beear liable if death had not ensued shall be liable to 
a n a c t i a Q k d a m a g e s ~ t h e d e a x h o f t h e ~  
injured, and although the death was caused under such 
circvmstances as to atllouat in law to a crime." 

I iind that uwier s.4 of Compensation to Relatives Act Cap 29 the Plsrjntiffis 
entitkd to tbe claim as a depedmt. in prplctice, most cclaims are braugbd by,, 
a m a n g ~ , t h e p a r e n t s o f a n u r m a m s d s o n o r ~ w h o i s d b u t i n g  
tothairsupport. 

T h e a c t i m i s W u p o n ~ l w o r l ~ o f s u p p o r t a n d n a t h i o g e h  
(Blake v Midland Rh Co. (1852) 18 Q.%. 93). In the case befare me the 
deoeased'sdeathwas~afterthecanieroverturned. Hencethere 
can be no claim for pain and suffkiag. 

U n d e r C a p 2 9 ~ q u e s t i ~ I h w e t o d e c i d e a r e ~ a m a u n t o f ~ o f  
thef&herandthemuitiplier. T h e ~ w d i s p u t e d a r e t b a t t h e t b e ~  
about 28 years of age and in good at the time of his death an 25th 
February, 1988; he lived with is panmts; he was a Dental Grrrduate ofthe Fiji 
SchodofMedicineaadwaptocommetlceworkinhisfieldin1988~y . 

his cmtributian to his father would have reduced as a result. 

OnthebasisofhiP 

KB461. A d l e e x p e c t a t i o n  
become an appdce  and may soon be taming wages, is d i e n t  
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Rly Co. v Jenkins [l9131 AC 1; in one case, where a 17 years old apprentice 
waskilledandhisfather'sheawwasprecariw $5OOwasgiventothemother 
fixchances of~oesbythesoninthe5yearsorsobefore~wouldbe  
likelytomarry. (Wathen~.Vernon(1990)IUl2471). Tataldqedmxisnot 
necessary and partial depeadence, even if it is of a slight and uncertain kmd, 
will be sdicient to sustain an action. Occasional financial assistance by a son 
to his crippled fhther has been held to be sufficient (Hgtherinnton v North 
Eastem Rh Co. (1882) 9 QBD 160). 

It is not necessary for the Plaintiffto prove tbat he had a nght to suppurt by the 
deceased: what he must establish, as was said in - F 
CO (1858)3H&N211,isareasanableexpectationofbenefbasofright,,or - 
otherwise, from the continuance of the l&. 

Assessment of damages under Cap 29 is often difficult and complicated 
particularly in cases of severe p e d  injury. In Kernp & Kemg W. 1 it is 
stated that in such cases there are some important heads ofdamage which defy 
arittrmeticalcalculation,, suchaspainands~orthelodssofamenities. 
There are so many uncertain and unponrderable elemedlts that an aGcurate 
arithmetical approach is quite impossible. In Austin London Transwrt 
Executive [l95 l] AC 293 Birketl L.J. referred to this problem in the f6llow@ 
words: 

"ifsxw&themattasthattheld isdudtotake 
in to~~beyondthewi torwigdomofmento take  
i n t o a c u m n t i n a n y s u r e o r ~ w a y ~ i s t h e l ~  
judgetodo? Whateverwisdolnhemaykwbe~liftthe 
veil of the future and see among the seeds of time which will 
grow and whichwillnot. Hecannotdothat. Hecandydo  
the best he can." 

Having determined the dqdtmcy the next question is the multiplier. We 
have the qase of a healthy young man with many fiuitfUl years ahead of him. 
The deceased in all probability have married at the age of 35 years. I would 
therefore Eur the multiplier at 7 years. In &&gat v Fancy Wood Pproducts Ltd 
(January31,1958LeedsAssizes)wherethe~was@21audwho 
had~completedhisUniversitycourseinteacheraainiag andhadnot started 
e m i q  but would have earned the initial salary of about S650 a year the prima 
k i e  award was assessed at $1200. 

10 lnthiacarsonmCbssisofsaLtyof$10,400perarmumin1988~~time 
ofhis death the deceased would have earned about $220 per week dyoss and 
h m  that certain deductions for provisional tax etc. would have been made. In 
tny -on, out of the sum he received by way of salary he would have 
contributed m his fPmo the sun of US per week. This sum would m doubt 
~~eenreducedorevencesedifthedeoeasedevmttdygot~.  The 

would in all probability some day have married and would be under 
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In the circumstances ofthe case me one has to sped& ss to how long 
t h e a m t r h t b w o u l d b e o o m i n g i n t o t h e ~  Onthefactsanehasto 
t r y t o a r r i v e a t s a n e ~ f b r t b e l o s s w h i c h t h e ~ b a d ~ ~  
v S- [l9381 1 All ER 30). I find tbat there would have bees a weekly 
d e p e a h q  of $35 which tames to $1,820 d y .  Bearing m mind the 
-ion in (1952) 1 WLR 582., I fix the 
multiplier at 7. 

I tbdm give judgment in firvour ofthe Plaintiff in the sum &$l2740 under 
this W. 

I n t h e r e s u h : I a l l o w t h e s u m a f $ l O O O u n d e r L a w R e f i b r m ~  
Pnwisioos Act) @eath a d  Interest) Act Cap 27 and the sum of $12,740 
under C h p n W h  to R e M m  Act Cap 29. The sum d$lOOO merges into 
the latter amount making a total of S 11,,740; td- is to be added the sum of 
$1115asspacialda~ages. I~givejudgmentmthesumof$12,855in 
hvourofthePlaintiffagahstthe~. Theawtsaretobetaxedifnot 
a,greed. 

(Damages assessed) 
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