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Mariy — him double the amount he had given IHarding in the

e, last case—viz.,, H0L—1he ends of justice would he met.

The finding his Lovdship added, would earvy costs,
but he would look at the bill before allowing the
amount,

Judgment for plaintiff.

1578 [APPELLATE JURISDICTION. ]
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ILigh Commissioner’s Court for the 1estern Pacific at Samoa— Western
Lacifie Order in Counedl, 1877, ss. 17, 22, 23, 40, 51, 55, 219,
995, 229—-Merehant Shipping ety 1851, s. 267 —erchant Skip-
plag Amendment ety 1855, s. 21— Foreign Jurisdiction Act,
1S1329 Geo. 1V, e 83—DPacific Islanders Prolection Adels,
1872 and 1875—11 § 15 T'iet. ¢. 100, 5. 12,

The appellant, a British subject residing at Samoa who had, with
others, defermined af a public meeling o fyneh a certain person then
Iying under a charge of murder and commilted for trial to the United
States——which purpose was subscquently ecarried out—was tried,
with two others, in the High Commissioner’s Court at Samon, for
murder and also, on a separate count in the same indictment, for
conspitacy to murder. On the preliminary inquiry the two others
were discharged ; and the appellant was subsequently convicted of the
conspirney muld sentenced to one year's imprisonment, hulf.nuquibl od on
the charge of murder.

On appeal to the Supreme Court of Ifiji:—

Ield, (i) That the Iligh Commissioner’s Court at Samoa had
jurisdiction under the Western Pacific Order in Council, 1877,
notwithstanding sueh Order had not been  proclaimed until after
the commission of the offence.

(i) That conspiracy to murder, being an offence known to English
faw, could be tried under the Orvder in Council in the British Court
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at Samon, notwithstanding the absence of any local law on the
subject. '

(i) That the nppvllnnt was rightly convicted, notwithstanding that
n count for fc]onv (upon which he was acquitted) was charged in the
wame indictment as that upon which he was convicted of misdemeanour,
and that evén if objection lay to such indictment it should have been
taken at the trial.

(iv) That an unlawful agreement come to at a public meeting may
conslifuie n conspiracy.

Ar. Solamon for the appellant.
The Attorney-General (Mr. Garrick) for the respon-
dent.

The Court reserved its decision; the arguments and
fnets sufliciently appear from the judgment..

J. Gorrix, C.J. This is an appeal from the newly-
conslituted tribunal of the Iligh Comwmissioner’s Court
for the Western Pacific.® _

This Court has power to entertain such an appeal by
virtue of the Western Tacific Ovder in Council, 1877,
see. Hd, and the appeal was accordingly heard on the
15th April, 1878,

The appellant was tried at Apia, Samoa, on the 23rd
February, 1878, before the Judicial Commissioner for
the Western Pacific and two assessors, on the charges,—
(1) For having conspired with divers persons unknown
to kill and murder one Charles Corcoran, at Apia, afore-
anid ; and (2) With having wilfully and feloniously and
with malice aforethought killed and murdered the said
Charles ‘Corcoran. The Court below found him not
gnilty of the murder, but convicted him of the con-
spirncy to murder, and sentenced him to one ycar’s
imprisonment.

* See vhe Pacifie fslar *ofection Aet, 1875, s. G.
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The accused appcaled wnder s. b4, sub-s. 3,* of
the Order in Council, having taken two objections to
the jurisdiction and competency of the charge before
pleading, which were overruled; and these and other
ohjections have been maintained under the appeal and
the propricty of the conviction generally contested, as
the whole case has under the Order in Council been
hrought up for review.

The objections thus argued to the validity of the
conviction were—

(i) That the Order in (ouncil having only been proclaimed by
publieation in the Fiji Royal Gazetle of 2nd February, 1878, it
was not competent for the 1igh Commissioner’s Court to try the

appellant for a erime saiild to have been committed in P_‘:O\'eml:m', 1877.
(if) That conspiracy to murder under the English stafute cannot
be regarded a8 a erime in Samoa, such an offence not being one
recoenised in the territory where it is alleged to have Deen com-
mitted, and not heing a ervime by the law of nature, or of nations.

(i) That the accused, having been found not guilty of the felony,
could not legally be convieted of the mindemennonr of conspiracy
to commil the felony with*which he was charged which had merged in
thoe felony. .

(iv) That the evidence adduced was not sufficient to gustain the
charee, the presence of the appellant with the man Corcoran when ou
his way to the place of execution being for an innocent purpose; and
the Courd had wrongfully assumed that such presence showed that his
participation in the previous meeting, or so-called conspiracy, was with
evil intention.

Now (i), with regard to the plea to.the jurisdiction,
there must be a clear distinction drawn Dbetween the
power abiding by the Constitution in the Crown, or

# (jii) “ Where a person is con- the person convicted declares his
victed before the Court, and the desive to appeal "— '
gentened imposes a punishment of an appeal is allowed, in the
a money penalty of fifty pounds, manner therein indicated, to the
or of one year's imprisonment, Supreme Court of Fiji.
or any severer punishment, and
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conferred by Parliament, to judge subjects for crimes

committed in particular places and the mere consti-
tion of a court to enforce that jurisdiction. It has
been found necessary for Parliament to confer at various
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times increased powers of jurisdiction upon the Crown

in order that crimes committed on foreign territory by
British subjects might not go unpumshed

For example, the Merchant Shipping Acts, 17 & 18
Viet. c. 104, s. 267, and 18 & 19 Viet. c. 91, s. 21,
provided, first, that any British seaman committing an
offenee either ashore or afloat, and, second, that any
person, whether scaman or not, committing an offence
either on board ship or in any foreign port or harbours
should be liable to be tried in any court in Iler Majesty's
dominions which would have had cognisance of the
crime if committed in its ordinary jurisdiction.

Then we have the Foreign Jurisdiction Aet (6 & 7 Viet.

¢. 94), which was passed: to vemove doubts as to.the

validity of the jurisdiclion over Her Majesty’s subjects
in foreign territories. By that Act it was provided that
crimes commitled in foreign territory might be inquired

of by the Supreme Court of any colony to which the,
offender might be sent by the oflicers lawfully authorised

to apprehend and grant warrants for transmittal for trial.

There have been, morcover, and are statutes specially
referring to jurisdiction over British subjects sailing in
the South Seas or residing in the numerous islands of

- the Pacific. The Act 9 Geo. IV. c. 83, being a Consti-

tution Act for New South Wales, gave jurisdiction to
the Supreme Court of that colony to inquire into
offences committed in these seas, and also in 'tye islands
of New Zealand, Otahcite, or any other islapd,*country,
or place situate in the Indisn or Pacific Oceans not sub-
ject to His Majesty or ' any European power.
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And now there are the Tacific Tslanders Protection
Acts of 1872 and 1875. The latter Act, by the sixth
section thereof, provides that—

It shall be lawful for Iler DMajesty to exorcise power and
jurisdietion over her subjects within any islands and places in the
Pacific Ocean not being within Her Majesty's dominions, nor within
the jurisdiction of any civilised power, in the same and as ample a
mannor as if sueh power or jurisdiction had been acquired by the
cersinn or conquest of territory.—
and then follow provisions for creating by Ovder in
Conncil fhe Office of 1ligh C'ommissioner and the eree-
tion of a Court of justice.

That office has now been created and & Court of
justice established, hut the appellant contends thab the
Court cannot judge of crimes committed hefore its own
ereation or the date of publication by which the com-
mencenent of ils functions were made known to ller
Majesty’s lieges. The measure of the jurisdiction of
the Court is thus sought to he limited not by the terri-
tory over which its powers extend, or the nature of the
offences committed to its cognisance, bub by the time
of the commission of the offence as comparcd with the
dafe of the opening of the Court. No authority was
(uoted to sustain this pretension, and il it were well
founded it would not only be applicable to the Court of
the ITigh Commissioner but to all courts. Thus the
jurisdiction of the Supreme Court of this Colony would
be limited by the date of its creation, while in point of
fact it constantly deals with disputed questions long
anterior to its organisation.

The argument is based on a misconception as to the
source of jurisdiction. Courts of law exercise their
powers—not from altributes inherent in themselves—
whenever the particular individuals necessary to consti-
tute a court are appointed.  'They exercise the jurisdic-
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tion of the Crown which is the fountain-head of all 188
judicial power. And thus it is that the Order in Couneil, Eoare
in treating of the jur isdiction of the* Court in question, Tus Qurz
says (s. 17) :— (o 1)

All Her .Majesty’s jurisdiction, exerciseable in the Western Pacifie
Islands in eriminal and civil matters, nhull subject and secording to
the provisions of this Order, be vested in rmd exercised by the Iligh
Commissioner’s Court. . _

In answer to the argument that to limit the juris-
diction as the appellant contended for would be practi-
cally giving a pardon to all criminals for ecrimes
committed before the constitution of this particular
Court, the appellant’s counsel contended that such
crimes could be tried according o the methods in force
before the constitution of the Court. But it is clear
that the ercction ol the new court took away the pow o1s.
previously vested in any other courts. The Suplemd'
Court of New South Wales, for example, r:gerf if thn-
: Act ol George IV. were othemmc in force; cquld not
now try any of Iler \la]cstvs subjects T01 offences
commitled in the Westorn Pacifie, exeept under s. 52 of
the Order itsell, any more than it could try for offences
commilted in New Zealand after the constitution of the
Supreme Court of New Zealand.

Another argument used by the learned counsel was
not without its aculencss. He contended that under
the section above qu:}Lcd Her Majesty’s jurisdiction
was to be ve&tcd in - the r[Ilgh Commissioner’s Courf
subject to the provisions of the Order, and that it was
one ol the provisions of the Order that it should com-
mence and have effect on a day fixed by proclamation
under the hand of the Governor of Fiji, which was
done in February, 1878, whereas the crime is said to
have been commitied in November, 1877. But the
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commencement of the Order is not declared to aifeet,
and cannot be held to affect, Ter Majesty’s jurisdiction
in the Western Pacific which is delegated by the order
of the Conrt-—n jurisdiction which it might well be
contended existed at least from the time of the passing
of the Constitution Act of New South Wales, but which
cortainly was fully conferred on the Crown by the
Pacific Tslanders Prolection Act of 1875,

1 must, therefore, ecome to the conclusion that this
around ol appeal is not well founded.

(i) The next contention was as to the charge of con-
spiracy fo murder.  Now as to this, the ceneral princi-
ple (where not controlled by statute) may he that o
subject is not answerable for what is done on loreign
{errifory, and that if the particular act charged was not
o erime in the tervitory where it was committed i could
not he held to be a erime for which the perpetrator was
answoerable to an English court, even under the statutes
making him generally answerable for erimes to the
cowrts of his own country. The whole of this subject is
yather obseure from the fact that in carly times when
owr ereaf legal {reatises were written the subject was not
one which was forced upon the attention of the courts
s it is now, and from the slavish manncr in which
Inter writers follow in the footsteps of the carly com-
mentators.  We had to refer to cerlain aspeets ol the
question in relation Lo torls in the case of HUarding v.
Liardet* and to quole the case of Regina v. Lesley (1),
decided in the year 1860 in the Court for Crown Cases
Reserved, where the principle laid down was that the
captain of an TBnglish ship was not vesponsible for acts
done in Chili by direction of the Chilian authoritics,
although unlawful by the law of England; but that he

¥ Llate p. 15, (1) 29 L. J. (ML ) 97,
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became responsible when beyond Chilian waters, and his
acls as captain wore only conbrolled by his responsibility
to the laws of his own country. The question was
again touched wupon, hut only touched upon, in the
case of the dilorney- General of Hongkong v. Kwok-a-
Sing (1) in 1874. Tt is there laid down by the Judieial
Committee of the Privy Council, at p: 198, as follows :—

Their Lordships cannot assume, without evidence, that China has

laws by which a Chinese subject can be ‘punished for murdering
beyond the boundary of the Chinese territory a person not a subject
of China. Up to a comparatively late period England had no such
laws. Moreover, although any nation may make laws to punish its own
subjects for offences committed ontside ita own territory, still in their
Lordships™ opinion the general principle of eriminal jurisprudence is
that the quality of the act depends on the law of the place where it is
done.

In this case the general principle must be considered
with the modification that Ingland has made laws to
punish its subjects for offences committed out of the
territory.  No doubt a very important question might
arise when the teiritory, al though not a civilised power
in the ordinary sense of the term, had a law on any
given subject direetly antagonistic to Lnglish law, or
differing from that law in such a way that the act done
was looked upon in the territory in a much less serious
light than in England. The contention of the appellant
that such a conflict arises in this case is not borne out
by anything {o be fourd  the case itsell. There is
nothing to show in what manner conspiracy to murder
would Dbe treated in Samon, but as the islands are only
very recently, and yery loosely, subject to any general
government, and the penal laws consist of the will of
the local chief over his own people, it may well be that
conspiracy to murder would be treated more severely

(1) L. R. 5 P. C. 179.
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and nof. with greater forbearance than by the of law
England. . _

However that may be, the fact of the constitution of
{he High Commissioner’s Court, and the assertion by
Iler Majesty of jurisdiction over her subjects in these
islands shows that they are not regarded as civilised
powers in any sense of the term from whose laws or
customs any arguments could he drawn in a question
of {his matwre. The jurisdiction which Parliament
aulliorised the Crown to assert was a  jurisdiction
conformable to Tnglish law. Tudeed the words of
he Act of 1875, arc:—* In the same and as ample
o manner as if such power or jurisdiction had heen
acquired by the cession or  conquest of territory.”
Such a jurisdiction must be exercised by thie Crown
in conformity with English law. unless the cession or
conquest had heen regulated by treaty stipulating [or
he continuance of other law. That this is the under-
standing of the Crown may he gathered from the terms of
«. 99 of the Order in Council, where it is provided that—

Subject to the other provigions of {his Order, ler Majesty’s
eriminal and eivil jurisdiction exerciseable in the Western Tacific
tslands shall, as far os circumstances admit, be exercised on the
principles of amd in conformity with the statute and other law for
{le time being in force in and for England. '

This is conclusive; for the jurisdiction given by Pis-
Jiament, the law-making power, confers tpon the Crown
{he same right of legislating hy Ordor in Council for
British subjects resident in the Western Pacific asif they
were congregated into and composed one Crown Colony.

Bulb besides the positive provisien just quoted the
Ovder in Council has a negative provision not less
important. By s. 28 it is provided that—

Except as regards acts declared by this Order to be offences against
{his Order, any act that would not by a Courl having eriminal juria-
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diction in England be deemed an offence, making the person doing the
ach amenable to punishment in Hngland, shall not, in the exercise of
eriminal jurisdietion under this Order, be deemed an offence, making
the person deing the act am: -Hlato _puuishnwnt.

While the jurisdiction is to bo exereised conformably
lo linglish law, acts which may be crimes or offences
under foreign law are not to be deemed offences under
the Order unless they arve olffences by English law. A
practical illustration of what is covered by this seetion
may he faken from Tonga, where it is an offence con-
lained in their code of laws to manufacture the native
cloth called masi or tapa. Although a British subject
may be resident in Tonga, and under the general prin-
ciples of international law subject to the law of the
territory, he could not he tried in the Iigh Commis-
sioner’s Court for the Western Pacific for any such
offence, hecause it wouwld no’, make the person doing
the act amcnable to punishment in England. Con-
spiracy to murder, however, being a crime by the
statute law of Tingland and especially applicable to the
conspiracy to murder ofher than British subjects, which
was the case here, the second ground of appeal is, for
the reasons given, in my opinion, also untenable.

(iii) "The third ground of appeal—stated rather than
argued—was that the applicant could not be legally con-
vicled of the misdemeanour of conspiracy to murder
because he had also been charged with the felony of
murder, and had been acquitted of the felony, and that
the misdemeanonr had merged into the felony.

It is the fact that in this case the appellant was
charged in two Sbl)'lldtf‘ counts with the misdemeanour
of conspiracy to murder and with the felony of murder,
In Tingland had those two counts been charged in the
same indietment it is possible, had the aceused objected,
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the judge would have called upon the prosceutor to
make his eleetion npon what count he would proceed 5
not, he it 1'(,‘111?!&'](0!],.tl]_!ull any ground that there ecannot
be both a misdemeanowr and a felony involved in the
sane general series of unlawful acts, but upon the
eround cither that the prosccutor being prepared to
prove the felony, there was no neeessity to inquire
into the lesser offence of what he had conspived to
lo, which is what is meanf by the expression in
Stephen’s  Commentaries (book vi., s. 14) as to the
conspirney merging in the felony, or as a matter of
order and convenience, and mnot fo prejudice the
prisoner on his trinl.  But il no objection had been
made by the prisoner, and the ease had gone o trial,
and the jury bad found the prisoner guilty of the
felony, the objection that there hal been a misjoinder
of counts and the judgment could not be entered up
on the indictment heeause ol the misdemeanour count,
standing on the face of it would not hold. This was
decided in Zhe Queen v. Ferguson (1) in the Court for
Crown Cases Rescrved.  Lord Campbell, who was then
(1855) Chiel Justice of Bugland, gave the judgment of
the Court in these words @ —

In this case there is no difficulty. It issaid the convietion is improper,
Leeanse the indictment confaing a count for a misdemeanour. We
ave all elearly of opinion that there is not: the smallest pretenee Lor
the objection, and that the convietion is as good as if’ the prisoner had
lLeen convieted on an indictment containing a count for a felony only.

Tf {his was the law where the prisoner was found
suilty of the felony and the misdemeanour stood charged
on the indictment, much more is the decision applicable
where the deceased was found not guilty of the felony—

the heavier charge—and his conviction stands upon the
misdemeanoar only. The appellant did not contend

(1) 24 L. J. (M. C.) 61.
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that the evidence showed that he had truly been guilty

ol the felony, and (hat, therefore, he could not be found
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tended at one time, and gave rise to the expression that
the misdemeanour had merged into the felony. The
doctrine was wholly discountenanced by the case of 7%e
Queen v. Button (1) the rubric of which is,—

Where the evidenee in support of an indictnent for a conspiracy

shows the ohject of the conspiracy to be in itself felonious, and that
a felony was committed jn earvying it out, the defendants were not
entitled to an acquittal on the ground that the misdemeanour is
merged in the felony.

And by the statute 14 & 15 Viet. ¢, 100, s, 12, the
resull aimed at in this ease is now embodied in the law.

The Order in Couneil itsclf, with the claborateness
which is its characteristic, provides, in s. 40, that if on a
trial for misdemeanour the facis proved amount to a
felony, the accused shall not therelore be acquitted of
the misdemeanour, hut that the accused shall not be
liable to be prosecuted thereafter on the same facts for
the felony, unless the Court had abstained from pro-
nouncing a deeision on the misdemeanour and direeted
the aceused to be tried for the felony.

That, it will he obser 1 does not touch the question
of the misdemeanour and felony being charged in the
same indictment, a question which in practice seldom
arises [rom the nature of the case, the prosecutor when
he charges the felony being desirous to obtain a con-
viction for the felony, and the general rule of practice
ol the courts regarding the misdemeanour as contained
and comprised in the felony, and requiring the prose-
cutor to make his clection. But this case shows how
important it is {o have the power to charge a misde-
meanour in one count and a felony conneeted with the

(1) 18 1. . (ML C.) 19,

(No. 1))
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187 same-transaction in another count, and here it is neces-
Hmee., isary- o point out that the Order in Council has made
THE; 3—511:? some material changes in the procedure on such trials
"' and given greater powers to the High Commissioner’s
Court. It isthe Court which, by s. 219, in a case of a
trial with assessors, states the charge against the
accused :—*‘ The charge on Wlli_éh the Court orders him
io be tried shall be stated in writing by or under the
divection of the Court.” By s. 225, the Court may at
any time amend the charge in any matter, or form, or
of substance, but not so as t« ")rejudlce the accused in
his defence. And by s. 55, v en treating of such an
appeal as the present, it is provided that the Supreme
Court shall not amend a conviction or sentence, or vary
a_sentence on the ground “of any objection which, if
stated during the tllal might have been met by amend-
ment of the Court.” And lastly, there is a special
power under s. 229, that *“ Parties may be charged with
different offences in the same charge, where the person
injured is onme and the same person, or the several
offences constitute or relate to one and the same trans-
action,” leaving, however, the Court free to separate
them afterwards, and separate the trials to be had if so
advised. There seems to be little doubt that under this
~section the accused may be charged with both a mis-
- demeanour and a felony, relating to the same trans-
action, and that it was under this section that the
Court proceeded in flammn' the charge undel which the
appellant was tried.

Such being the state of the law aud the procedure’
under the Order in Council, T must hold that this
around of appeal also cannot e sustained.

These were the substantial legal grounds put forward
by the appellant, but two others were incidentally
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mentioned, although mnot so prominently maintained,
which T think it right to consider and dispose of. The
first was that the appellant having heen originally
charged by the prosecutor before the Court with having
conspired with two other persons named, and these two
having been discharged by the Court after the prelimi-
nary inquiry on the ground of want of evidence, the
charge against the appellant necessarily fell and he
ought to have been discharged also, as one person
cannot conspire.

There appears to have been an early case where three
persons have been charged as conspiring together, and
two of them were acquitted on the trial ; the third was
held to be entitled to an acquittal also. Had this
objection been brought to the notice of the Court at the
end of the preliminary inquiry when the two other
accused were discharged, it would no doubt have
received very careful consideration, although the aceused
Was not then on his trial, as the original charge was
simply that the three persons named conspired together.
But no such representation appears to have been made
bor if it had been made does it follow that it would
have been the duty of the Court to discharge the
_orisoner if it believed . that, although not conspiring
With the other two, he had conspired with others un-
known, and accordin gly the Court, acting on the powers
Contained in the Order in Council, directed the appel-
lant to pe charged with divers other persons unknown
to the Prosecutor, and for the felony.

Now, although it is usual to charge by name more

‘4 one person, because the names are usually known,
et an indictment would be a good indictment in
E-ngla,nd which charged a person with conspiring with
divers others to the jurors unknown (Archbold, p. 984,
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quoting Hawkins’ Pleas of the Crown). A more strict
rule could certainly not be adopted in the case of the
High Commissioner’s Court, which has to perform the
functions of magistrate, grand jury, public prosecutor
and all, and under circumstances of difficulty and
pressure which would render it impossible to administer
justice were the same elaborate preliminary inquiries
necessary and technical objections to pleadings en-
couraged or allowed. It is for this reason that the
Order in Council has changed the form of laying
charges against the accused, and given ample powers
of amendment where objections are taken at the trial,
and prohibited the Court of Appeal from quashing
convictions on grounds which could have been cured at
the trial had the objections been taken. '

Another of those legal questions less prominently
argued was that a conspiracy, as that is known to the
law, could not be made at a public meeting. I find no
aathority for this in the reference given to Stephen’s
Commentaries. And there is no authority for it in the
definition of conspiracy in the legal writers or the
statutes. “ Conspire” does not stand alone in the defini-
tion of the crime. The statute is directed against those
who shall conspire. confederate. and agree together. A
conspiracy or confederation which does not. even seek
concealment, but is done in open defiance of authority,
would not be less but more dangerous and criminal. I
may quote the words of the judges in giving their
opinion to the House of Lords in the case of Mulcaly
v. The Queen (1), one of the Fenian cases in 1868, as
applicable here.

A conspiracy consists not merely in the intention of two or more,
but in the agreement of two or more, to do an unlawful act, or to do

1) L. R. 3 H. L. p. 317,
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a lawkul act by unlawful means.  So loug as such a Jdesign rests in
intention only it is not indictable. When two agree to carry it into
effect, the very plot is an act in itself. and the act of such of the
parties, promise against promise, actus contra actum, capable of being
enforced if lawful, punishable if for a criminal objeet or for the use
of eriminal means.  And so far as proof goes, conspiracy, as-Grose, J.,
said, in Rex v. Brissae (1) is generally matter of inference deduced
from certain criminal acts of the parties accused, done in pursuance
of an apparent criminal purpose in common between them.

The number and the compact give weight and cause
danger, and this is more especially the case in a con-
spiracy like those charged in this indictment. Indeed
it seems a reduction to absurdity, that procuring a single
stand of arms should be a sufficient overt act to make
the disloyal design indictable, and that conspiring with
a thousand men to enlist should not. And so I would
say here that it would be absurd if the secret agreement
of - two or three persons to murder should be indiectable,
but the agreement of a hundred persons assembled
together in a tavern to do the same unlawful act should
be held to be not unlawful.

The ground is now clear for considering the propriety
of the conviction on the merits.

The conspiracy charged was the agreement of a body
of foreign residents in Apia to take from the custody of
the Thnited States Consul, or the persons authorised by
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him, the body of a prisoner who had been committed

by the said consul to take his trial for murder in the
Uniteq States, and to lynch him in Samoa to prevent his
being sent to the United States. There can be no doubt
that any British subjects who thus took the untried pri-
soner from the lawful custody in which he was held,
and hanged him (for the crime was carried out) com-
mitted murder by the law of England, and that the
(1) 4 East, 171.




1875

Hrxt
.
Tur QUEEN.
(No. 1.)

SUPREME COURT GASES. VOL. L

conspiring, confederating, and agreeing together to do
this act would be a conspiracy to murder under the
statute. It was proved that a meeting of the white
residents or foreign residents in Apia was held to con-
sider ‘“the recent murder case,” that a resolution was
carried at that meeting to have the prisoner brought
on shore and hung, and that parties from the meeting
forthwith brought him on shore and hung him. The
appellant was at the meeting ; the Court Lelow came to
the conclusion that he took part in the meeting; and
the Court came to the conclusion also that from his
subsequent acts in assisting in the proceedings which
terminated in the hanging of the prisoner that he
approved of the result of the meeting, and was an
accomplice in the unlawful agreement there come to
and the action determined upon.

The only doubt I have had was occasioned by the
very streng appeal which the counsel for the appellant
made upon the nature of the acts which the appellant
was proved to have done at and subsequent to the meet-
ing. The particular act spoken to as having been done
by the appellant at the meeting was to propose that the
vote should De taken by ballot, which the learned coun-
cel very ingeniously contended was done in order that
those disapproving of the violence ‘might safely vote
to the contrary. - And more than one witness spoke to
the prisoner having called upon the appellant to prevent
him being injured by the mob before he reached the
place of execution. The argument of the appellant’s
counsel was that that explained the appellant’s presence
with the mob; his getting a clergyman to pray with
the prisomer, and his blindfolding him bLeing all acts
of mercy and not necessarily showing that the appellant
was one of the mob or approved of their procedure.
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There are, however, other portions of the evidence
which have a different signification; and the whole
question of the real meaning of the acts which the
appellant did in connection with the lynching were
no doubt carefully considered by the Court below,
where two assessors wholly unconnected with the
locality and local prejudices gave their assistance to
the judge. Even were my doubts of the true nature
of the appellant’s acts stronger than they are, T would
hesitate much before upsetting upon the merits a
conviction arrived at by the Court below in such cir-
cumstances.

I must therefore affirm the conviction upon the
evidence also and the whole case; but as the getting
of the clergyman to the poor wretch while on his way

to execution, and in the face of opposition by the
_ moli, was not otherwise than merciful so far as it went,
and also as the hearing and judgment on this appeal
have been delayed not by any fault of the appellant
but because of the illness of the Judge of the Court
of Appeal, I direct that the year of imprisonment
awarded against the appellant "o count from the 23rd
day of February, 1878, being th date of his conviction
In Samoa. The imprisonment shall be without labour
on the public works, if directed by His Excellency the
High Commissioner to be suffered in Fiji; and until the
Place is so determined I give directions to the Superin-
tendent of Police to detain the appellant in custody
‘under the conviction now affirmed.

Conviction affirmed.
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