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- IN THE HIGH COURT OF )  NEW HEBRIDES REGISTRY

THE WEsmERN PACIFIC ) Civil Cases Nos. 173 of 1974
;and 24 of 1975

(CIVIL=JURIBDICTION) _ :
BETWEEN GAS SUPPLY (NEW HEBRIDES)

LIMITED
Plaintiff
AND D.J. GUBBAY AND COMPANY
(NEW HEBRIDES) PTY LIMITED
Defendant

Civil Case No. 30 of 1975

BETWEEN LA SOCIETE DES COMPTOIRS
: FRANCAIS DES NOUVELLES

HEBRIDES ,

Plaintiff

AND D.J. GUBBAY AND COMPANY
(NEW HEBRIDES) PTY LIMITED

Defendant

IN CH/MBERE: Vila, New Hebrides
Wednesday, 20 iugust 1975

JUDGHENT

This is an application by the Defendant Company'’s solicitors,
made under section 257(a) of the Companies Regulation (Cap. 9
of the British Laws of the New Hebrides), for a_stay of pro- I
~ceedings in Civil Cases Nos. 173 of 197# 24 of 1975 and 30 i
of 1975 in this Court. Civil Czses Nos. 173 of 1974 and 24 of \
1975 are both between Gas Supply (New Hebrides) Limited and f
the Defendant. Civil Case No. 30 of 1975 s betwe-~ a French |
registered company, La Societé des Jomptoirs Frangais des |
Nouvelles-Hébrides (henceforth referred to as C.F.N.H.), ard ;
tiie Defendant. Both Gas Supply (New ebrides) Limited and
C.F.N.H. are represented by Mr D.N, Hudson ¢ f "udson & Co.
and the Defendant is represented i worh care vy Mr MJR. |
AWynter of the firm of Sly and Russell. For .uie pu.pouses of 1
n_u decision therefere Cival Cases Nos. 173 of 197# 2h of |
\ 2?75 axd 30 of 1975 are consolidated.
\,,;~
The facts in relation to all “hree cases are as follows.

;1 0 ....Civil Case No. 173 of 197% wa~ stirted o; ti. Plaintify
- Company's issuing a specially w.ndursed wrlt for $6,U59.50
against the Defendant on the 17th L.cember 1974. The writ
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was served on the Defendant on the 19th December and on the
2nd January 1975 the Plaintiff's solicitors received a letter
from the Defendant's solicitors (annexure ".i" to Mr Hudsonis
affidavit in reply to the present application) offering to
pay the amount claimed in three monthly instalments. This
offer was accepted by the Plaintiff but not complied with.
Accordingly judgment in default of appearance was entered for
the Plaintiff in the amount claimed on the 20th February 1975.

On the 24th February Civil Case No. 24 of 1975 was started by
the issue of a specially indorsed writ against the Defendant
for $2,048.80. :

On the 26th February the Plaintiff filed a praecipe for a writ
of fieri facias in Civil Case No. 173 of 1974 which was issued
the same day, and by letter of the 4th March the Plaintiff's
solicitors suggested to the Sheriff that a generator and
various tractor spare parts located in Santo should be seized
in execution (see annexure "C" to Mr Hudson's affidavit).

On the 10th March Civil Case No. 30 of 1975 was started by the
issue of a specially indorsed writ for FNH384,530.

On the 11th March Hudson & Co. received a letter from the
Defendant's solicitors offering a generator in catisfaction of
their claim (annexure "D" to Mr Hudson's affidavit). It is not
clear from the papers to what c¢laim this letter related, but it
seems probable that it related to the claim the subject of
Civil Case No. 173 of 1974. As a result of this offer Mr Hudson
made enquiries in an effort to find a buyer for this generator.

On the 12th March Mr Hudson was informed by the Deputy Sheriff
at Santo that he had seized a generator, tractor spare parts
and two trucks in execution of the writ of fi. fa. issued in
Civil Case No. 173 of 1974. On the same day the Defendant's
manager at Santo telephoned Mr Hudson to the effect that a

sum of $7,000 would be paid the next day towards the Defendant's
debt. On the 20th March Hudson & Co. received from the Defen-~
dant's solicitors a letter enclosing a cheque for $3,679.70

in part payment of the claim in Civil Case No. 173 of 197h.
This letter (see annexure "E" to Mr Huds.u's affidavit)

stated that it was hoped to pay the talance within seven days
and asked that the Sheriff be instructed to take no further
action in execution of the Plaintiff s writ of fi. fa.

Hudson & Co. acceded to this request.

On the 25th March judgment in default was entered for the
Plaintiffs in Civil Cases Nos, 24 and 30 of 1975, and writs
of fi. fa. were applied for and iscued :in these two cassce.

Meanwhile on the 24th March thc Defendant had applied to the
Court in Civil Case No. 58 of 1975 for an or’=r vrde. siction
241(1) of the Companies Regulation that a mect-.ng o th-
Defendant 's creditors be held to consider a scheme of arrange-
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ment proposed between the Defendant and its creditors. From the
affidavit and proposed scheme of arrangement lodged in support
of this application it appeared that the Defendant's unsecured
debts were estimated at $215,000 but that it had realisable
assets the value of which was estimated at $283,000. It was
proposed that these assets should be transferred to the New
Hebrides Trust Company and that these assets be sold by the
Trust Company over a period of eighteen months, thus providing
funds to satisfy the Defendant's creditors. The scheme pro-
posed that during this period of eighteen months no action
should be taken by the Defendant's creditors to enforce payment
of their debts or for the winding up of the Defendant company.
On the 27th March this Court made the order applied for under
section 241(1) of the Companies Regulation. On the same day .
the Defendant's solicitors notified Hudson & Cos of the Court's
order and on the 2nd ipril forwarded to Hudson & Co, a copy of
the proposed scheme of arrangement. Hudson & Co. informed the
Defendant's solicitors that their instnctions were to proceed
with the execution of their judgments agalnst the Defendant .
and on the 7th April Hudson & Co. wrote to the Sheriff (see
annexure "G" to Mr Hudson's affidavit) request1ng an auction
sale of the goods seized by the Deputy Sheriff in Santo in
satisfaction of the amounts claimed in High Court Civil Cases
Nos. 173 of 1974, 24 of 1975 and 30 of 1975, .2ss the sum of
$3,679.70 paid by the Defendant on the 20th March.

During the remainder of /ipril further correspondence took
place between Hudson & Co., the Defendant's solicitors and the
Deputy Sheriff at Santo the tenor of which gives a strong
impression that the Defendant was attempting to stall execution
proceedings (see the correspondence marked I'", "J" and "KM
annexed to Mr Hudson's affidavit). Be that as it may, on the
6th May Hudson & Co. wrote to the Sheriff requesting informa-
tion as to what progress was being made for the auction sale

of the Defendants' goods asked for by them. T

On the 2nd June the Defendant applied to the Court to substitute

a new scheme of arrangement for that on which the Court's order
of the 27th March had been based. The main reacson for this
application was that information had come to light since the
making of the Court's order to the offect that the Defendant's
known unsecured debts were in tre region of $295,000 and not
$215,000, as previously stated, and that it was possible that
further substantial claims against tlie Defendant might yet be
disclosed. Accordingly it was necessary to amend the scheme of
arrangement to mcke further assets ava®lable for the bencfit of
the unsecured creditors and to make other desirable modifica-
tions. This zpplication was granted on the 5*h June; a new
scheme of arrangement was suhstituled and wiror smendments
were made to the Court's oxrder of the _ 'th M-rch. Conies of
the new scheme of arrangement were distributcd to the Defen-
dant's creditors by the Deferdant's scolicitors iancdiat-ly
after the 5th June,

e e Y
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On the 11th June Hudson & Co. were informed that the auction
sale of the Defendant's goods seized in Santo was to be held
on the 28th June and a2 copy of the public notice advertising
the auction was forwarded to Hudson & Co. listing not only a
generator, and two Peugeot motor vehicles, but also a pile-
driving hammer, a mobile crane and a stone-crushing plant.

The notice contains no reference to tractor spare parts
previously mentioned by the Deputy Sheriff on the 12th March.
It is to be observed that the Defendant's proposed scheme of
arrangement as modified after the Court's order of the 5th
June contains a schedule of the company's realisable assets
proposed to be transferred to the New Hebrides Trust Company
Limited. This schedule includes two generating plants, two
cranes and a stone-crushing plant, all located at Santo, and
it scems likely that the generating plant, mobile crane and
stone-crushing plant seized by the Deputy Sheriff in execution
of the Plaintiffs' judgments, and advertised for sale on the
28th June, were amongst the articles listed in the séhedule of
realisable assets. The auction sale fixed for the 28th June
was advertised at the instance of the Sheriff with effect from
the 16th June on public notice boards in Vila and Sanio and

on four separate occasions on each of the British and French
programmes of Radio Vila.

The auction sale was held on the 28th June, and on the 4+h
July Budson & Co. received returns from the Sh~rif€ in
relation to the sale from which it appeared that while the

two Peugeot vehicles had been sold for a total sum of $1,150,
the other four items offered for -wction remained unsold - in
the case of the stone-crushing plant, for want of a»y bil, and
in the case of the remaining three articlec because ~he bids
made failed to reach the reserved prices placed on these
articles by the Deputy Sheriff.

On the 3rd July Mr Hudson received an offer of $5,000 for the
four pieces of equipment unsold at the auction the total
reserved price of which had been fixed at $10,000. The following
day, the 4th July, Mr D.J. Gubbay of the Defendant ccmpany,
offered Mr Hudson some equipment in place of that the subje.t

of the recent auction. The equipment was examined on the 7th
July and enquiries were set afoot fcr 1t.: sale.

On the same day, the 7tk July, a petition to have the Defendant

.company wound up was presented teo thc Court in Civil Case No.
138 of 1975, on behalf of Mar-c Internationai Limited, who

claimed to be a ereditor of the Defendant c¢ha.any to the extent
of $17,333.58, the grounds of this pei:ticn being that the
Defendant was unable to pey its dz2b*s, and application was
made to the Court bty the pe"tione‘ f> the immeiiate 2appcint-
ment of a provisioral liguicator.of the Deterdan®t compuny
under section 269 of the Comparleo Regulation. This applica-
tion, heard on the 10tk July, was ~ef =sed "2 w.rdi.g-ip
petition being set down for hecaring on the 'tsth auevst.
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On the 18th July Mr Hudsou tried to sue out writs of venditioni
exponas in Civil Cases ilos. 173 of 1974, 24 of 1975 and 30 of
1975 directing the Sheriff to sell; at the best price obtain-
able, the pieces of equipment remaining unsold from the auction
sale at Santo of the 28th June. In the absence of the resident
Judge these writs did not issue until the 6th August, and on
that date notices for a further sale by auction of the four
remaining pieces of seized equipment, fixed for the 13th
September, issued from the Court registry for publication

again on public notice boards in Vila and Santo, on Radio

Vila and in the French Residency newspaper "Nabanga'.

On the 13th fugust, the date fixed for the hearing of the
petition presented by Marac International Ltd for the winding
up of the Defendant company, the Court was informed that the
meetings of secured and unsecured creditors of the Defendant
company tc consider its proposed scheme of arrangement fixed
for the 11th and 12th August respectively had been held but
that in both cases it had been agreed to postpone the meetings
to the 9th and 10th September respectively in order that a
further transfer of assets might be arranged in the mcanwhile.
The Court was asked to adjourn the hearing of the winding-up
petition to a date after tke 10th Septer%wer and the hearing
was accordingly adjourned to tlie 22nd October.

On the same day (the 13th Lugust) Hudson & Co. were served
with summonses relating to the present application for a stay
of ail proceedings in Civii Cases Nos. 173 of 1974, 24 of 1975
and 30 of 1975,

Mr Wynter for the Defendant grourd= his awplication under

- “section 257 of the Companies Regulation on the winding-up

petition presented in Civil Case No. 138 of 1975 by Mavac
International Ltd on the 7th July 1975, the fact that & cuiheme

of arrangement between the Defendant and its creditors is under

consideration and that the hearing of the winding-up petition
has been adjourned until the Defendant's creditors have reached
a decisicn on the proposed scheme of arrangement. Mr Wynter has
drawn my attention to the paragraph relating to the staying of
proceedings in Palmer's Ccmpany Law (20th edition ai page 723)
Past VIZII Winding up of the Company, Chapter 69 Winding-up by
the Court, and to the case of Bowkett v. Fuller's United
Electric Works /1923/ 1 K.B. 160, where reference is made to
provisions of the BEnglish Comparies .icts corresponding to
section 257 coi the Companies Regulation. In particular Mr
Wynter draws my attention to the statement in Palmer: "Where
“he retition stands over with a view to the adoption of a
ir:lietin of arrangemeat, the court will restrain proceedings
micos good reason to the contrary is shown.'", and to the
fcliowing nassage in the judgment of Bankes L.J. in Bowkett v.
Fuller's U:ited Electric Works Ltd (at pages 163 and 164):-

"The general policy of the Court in exercising this
jurisdiction; when a petition has been presented which
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"may result in a winding-up order or a scheme, is to
secure that no creditor shall thenceforward gain
priority over cthers of his class, and when an appli=-
cation is made to stay proceedings under s. 140 very
exceptional circumstances must exist to justify the
Court in refusing to accede to the application,
because if the plaintiff's action is not stayed he
will get payment in full while if his action is stayed
he will take his place properly among other creditors
of his class. I cannot see any exceptional circumstances
in the present case. Tc allow the plaintiff to proceed
would be in effect, during the interval between the
presentation of a petition and the workihg out of a
scheme of arrangement, tc allow certain treditors to
help themselves out of the assets of the company in
priority to some others in a less fortunate position.
No dcubt the Court has a discretion whether it will
stay a plaintiff's action, but it is against the policy
of the Court to exercise that discretion by allowing
the plaintiff to proceed except in very special cire
cumstances."

Mr Wynter ccontends that there are nc exceptional circumstances
in the present cases to justify the Court's exercising its

_discretion in favour of the judgment creditors and that as a
winding-up petition has been presented and a scheme of arrzage-~
ment is under consideration by the Defendant's creditors, Gas
Supply (New Hebrides) Limited and C.F.N.H. should not be
allowed the advantage over their fellow creditors that refusal
of the present application would give them either under the
proposed scheme of arrangement or. if that is not finally
approved, in a liquidation of the Defendant company.

Mr Hudson for the judgment creditors in these three cases
opposes the application. He contends that had it ot been for
the Defendant's repeated delaying tactics over the last seven
months, the judgment creditors would have levied execution
against the Defendant's property long 2go and certainly before
the presentation of the winding-up petition on the 7th July.
Mr Hudson has pointed out that the auction sale of the
Pelendant's property itself took place tzlore the petition was 5
presented and that the current vrits of venditioni exponas w
under which the further sale on the 13th September is ordered l
are all part of the original writs o fi. fa. issued in as
long agoe as February and March this year. He maintains that
it would be unfair on the judgment creditors at this late
stage in the levy of execution against the Defendant by them
to deprive them of the fruits of such execution. He points
out that of all the Defendant's creditors his clients alone
have proceeded against the Defendant to execution, that the
June auction sale of the Defendant's property was advertised
for nearly two weeks before it took place yet no action was

taken by the Defendant's other creditors until after the
sale to prevent execution being fully levied, whiech it would
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have been had the articles for sale all been sold. Mr Hudson
asks that the current execution proceedings at least be allowed
to continue, by which I understand him to mean the sale of the
four articles of equipment remaining unscld from the sale of
the 28th June which are due, subject to the result of this
application, to be put up for sale again on the 13th September.

Mr Hudson has drawn my attention to the case of Booth v. Walk-
den Spinning and Manufacturing Co. Ltd /19097 2 K.B. 368; in
which the Court refused an application for a stay of proceed-
ings in a case somewhat similar to the present except that no
winding-up petition had been presented in that case. But in
my view it is the presentation of a winding-up petition that
is vital in the present case one of the consequences of such
presentation being that an application to stay proceedings
made after presentation of a petition will only be refused in
exceptional circumstances. In my view the case of Booth v.
Walkden Spinning and Manufactiiring Co. Ltd is of little

assistance to me in deeiding on the exercise of my discretion

in this case, and I prefer to turn to the scmewhat analegous
cases under section 325(1) of the English Companies Act 1948
which corresponds to section 347(1) of the Companies Regula-
tion. This section provides, as far as is relevant, as followsi-

"Where a ereditor has issued execution against the goods
or lands of a company ..s... and the company is sub-
sequently wound up, he shall not be entitled to retain
the benefit of the execution e¢.... against the liqui-
dator in the winding up of the company unless he has
completed the execution before the commencement of the
winding up: Provided that ...... (¢c) the rights con-
ferred by this subsection on the liquidator may be set
aside by the court in favour of the creditor to such
extent and subject to such terms as the court may thiik
fit.",

In my view the English cases cited in Halsbury's Laws of
England (4th edition) Volume 7 - Companies under (27) Winding

. up by the Court - Execution and Attachment paragraph 1354, zote

7 - are apposite : in particular Re. Grosvenor Metal Co. Ltd

9497 2 A.E.R. 948 : Re. Suidair Irterr-iional Airways Led

950/ 2 A.E.R. 920 and Re. Redran (Builders) Ltd /79647 1 A.E.R.
51, in which it was held that the English section 325(1) pro-
viso (c) "gives the court a free han¢ to do what is right and
fair according to the circumstances of each case" - see the
judgment of Pennycuick J. in Re. Redman (Builders) Ltd /19647
1 A.E.R. 851 at p.860, letter 4. -

While it may be argued that “he discretion given to a court
under the English section 325(1) - the Comparies Regulation
section 347(1) - is considerably wider than that in respect of
the staying of proceedings under section 257 of thz Comranies
Regulation in the light of the judgment of Bankes L.J. in Bow-
kett v, Fullers United Electric Works Ltd quotied earlier in this
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judgment, I dcubt whether in fact this is really so. In Bow=
kett's case the plaintiff had obtained final judgment against
the defendant ccmpany after the petition te wind up the
company had been presented; there was no question in that
case of execution being levied and in my view the following
remark appearing in the judgment of Scrutton L.J. (at page
165) is significant:-

"If there were special circumstances the Court of
Appeal would be slow to interfere with the discretion
of the judge in chembers, but something must be shown
beyond a judgment and an imprending execution to
induce the Court to depart from what I understand to
be the ordinary practice in the Chancery Division,
which is to stay proceedings so that all creditors

of the same class may be dealt with on equal terms."

in the present cases, not only had t)'e Plaintiff companies
ocbtained final judgments long before a winding-up petition

was presented but they hed alsc proceeded far in the execution
of those judgments before a petition was presented.

There is therefore, referring to the dictum of Scrutton L.J.
quoted above, conisiderably more to be shown in the present
cases than "a judgment and an impending executirn', and it
appears to me that there is a close analogy here to a creditor
applying to retain the benefit of an execution as against a
company liquidator under section 347(1) of the Companies

Regulation.

In my view the circumstances in the presernt cases zie sucl as
in my opinion to justify my exercising my discretion in favour
of the judgment creditors to the extent only that the uwrits cof

" venditioni exponas issued on the 6th fugust in Civil Case. Nos.

173 of 1974, 24 of 1975 and 30 of 1975 should take effect,

V'even though this may result in depriving other unsecurad

creditors of the Defendant of assets at present available in
satisfaction of their claims either under the proposed scheme
of arrangement or, in the event of that not being approved, in
the company's liquidation in the event of that being ordered.
I* was, in my view, quite plain to otker unsecured creditors
of the Defendant that the judgment creditors in the present
three cases were levying execution of their judgments against
goods of the Defendant scme at least of which appeared to be
included in the scaedule of the Defendant's rcaiisable assets
appended to the proposed scheme of arrangem=:” whish has been
in ereditors' hauds since early June. /idvertisements for the
auctior sale of these goods were put ont frow Jume 16th on-
vards, ielt no other uacecured creditor “cok sceps Lo prevent
executlon being levied by filing a wluursg-ap petitioun
against the Defendant and applying to the Court for a stay of
proceedings, as is now bYeing done. 4 ird’ g on peci*lon was
only presented by one of the Defendant®s cther unsewure?
creditors, Marac International Litd, nine days after tL-
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auction sale of the 28th June had taken place. And no applica-
tion for stay of proceedings was made until the 13th fugust
- over a month later, and a week after further advertisements
had issued for a further auction sale for the 13th September
of items of equipment remaining unsold from the sale at the
end of June. Furthermore it is tc be observed that the present
application is made not by one of the Defendant's unsecured
creditors but by the Defendant itself. In these circumstances
it appears to me that it would be quite unjust, at this final
__stage of levy of execution of their judgments against the
Defendant, to deprive the judgment creditors of the fruits of
~their judgments.

hccordingly, the sale fixed for the 13th September 1975 of
the four items of equipment seized by the Deputy Sheriff in
Santo in execution of the writs of fi. fa. issued in Civil
Cases Nos. 173 of 1974, 24 of 1975 and 30 of 1975 and remain-
ing unsold at the auction sale of the 28th June will be allowed

}w;o take place, and the judgment creditors will be allowed to

retain the proceeds, subject to the payment of all fees
incurred, in satisfaction of their judgment debts. Subject to

this qualification the present application is granted and a1l
further proceedings in execution of the judgments obtained in
Civil Cuses Nos. 73 of 1974, 24 of 1975 and 30 of 1975 will
be stayed.

On the question of costs. In my view this application was
made quite properly by the Defendant in the interests as a
whole of its unsecured creditors. On the other hand, I see no
reascn why Gas Supply (New Hebrides) Limited and C.F.N.H.
should not have their costs. I have decided therefore to

g’”ﬁirect that the Defendant pay the costs of the plaintiff

companies in so far as this application is concerned.

DATED at Vila this third day of September 1975,

D.,R, Davis
ACTING CHIEF JUSITZE






