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GHETEN (NI 18
(CIVIL JURISDICTION)

New Hobridos Ragiatry

Civil Crse No.,138 of 1978

I JHE BATYER of D.J.CUABRY AND COMPANY

{NCy HEBRIOKS PROPRIETARY
LIAITED

&g
JLIHE DATIER of THE NEW MEBRIDES COMPANIES

REGULATION (CrP.9)
FRITNW.5 .
fa o snt eppiicabion by MARAD INTERRATIONAL LIMITED
of Auckiend, Heou Zoelend, (Nonceforth referrsd to in this
Judgment e tha Petitiones) for the eppointment by the Court
unday gostion 289 of the cungeﬂlas Regulation (Crpi%) of »
provisione]l )iguidator of D.J.Bubbay end Compeny (Nou Hebrides)

W
Proprictory Linited (henceforth pefarred to es the Compeny),

The fests epe 88 'Bllﬂu‘!

On the 27th Megeh 1978 Shis Courty on the rpplicetion
of the Compeny, mads an Ogder undep suutiun 243 (1) of the
Companiaos Ro {qﬁlun that the Compeny should convene mastings
of its oreditozs for thy pumpose of consideping & schomae of

ar cmant gnugaaud td be msdo betuesn the conpnn{ end its
oruditore, Folleuing on the making of {his order the Compeny
hos lssuad notices guauaﬁlng o moeting of fts sseured craditors
on tha 1ith August 1678 and & ngeting ef its unsecursd craditore

on thae 12%h ﬁuguut 1078, andy po gequired by swotion 242 (1) of
egulstion, the Compen

the Compenien ¥'£alu¢d vith-erch of thesa

sgd of the proposed scheme

of agrenpeagnt,

" 18 sppusre ‘thet oreditors of the Company, including the
Patitioney, rouveived sopise of these notices and explenatory

~atelemgnts in seply June, and on the Tth Julx 1978 tha Patitioner
n

presentod to Shis Court e patition for the uinding=up of the

zi) snd 284 of the Comprenins Regulrtion
on the groumds that the CGW‘ ves indebted to the Petitioner in
the sum of 8817,333,60 and the t:a-gsnz ves {insolvent =nd
unablo to pay 1:0 dobles, Tho haesring of this petition hes been
Pinad Por the 13th Auguet, 1979,

) The Petitionas nou epplies under seotion 269 of thes
Companies Reguletion for the eppaointment of s proviaionnl

| 1igquidotor of tha Company.

Ar, Johnstono; Counael Por thu Putitioner, submitted thet
such an sppolintnment would Be in the arel interest of ell the
Compsny's oreditarey Hs gsald thed She prepcsed aschems of
sprengomant ues deficlient in savere) ects end thet it vould
be ex tcnalz difficuld for ereditors of tho Compeny to vote for
or sgainag the schumo in view of these defiotencies in ths schems
end the gshurel lsck of inforsetion evailsbls to craditors
congsmning the Cmm'a sfPairny 1In particuler he drsuy nttsntion
to the follouing pointe menticned {n tgo affidevit of Mr. Look,
the Ransgur of the Commarcisl Benk of Austrelis Limitad in Vilr,
ond on euthorised agent Por sertasin purposes of the Pstitionerte




\ - the sseste of the Cempany, in perticuler the sheras pofarrad to

(1) That the only eccounts of tho Compen evnilrblaruore
apcounts msde up to the 30th Juna, 1572;

(2) Thet the proposed schemo of sreengoment gonteined no
exhaustive list of the Company's essets or ¢ lict of
its oreditors}

(3) Thet cleusae 11 of the Compeny's strtomant explrining
the proposed schome of serengement (ennexurs "8" to
Me, Look's sffidevit) uses unclesr but rppacrad to shoy
thet valusble sssnts of the Company hed baen or might
be trenaferrsd oul of the Compeny to the datriment of
its eroditore,

I8 spparrs conveniont st this estzge to set cut this
cleussy vhich rewds se Pollouste

"1}, Eorliey this yoor the compeny sgesad to trensfor to
Donedd John Cubbay pl]l its sheres in threo wholly
oufted subaidiecries of the compeny In conaidervtion of
past sorvices rendered by Doneld John Gubbry snd of
moneys paid by him on bahtlf of the compeny, The
dirsators satimele thet the sheres In one of thoae
compenioo "s'ct{hn"t‘.h Solomons Treding Lompeny
Linited rre vo snproximeately AS$600,000 yhich will
be cherged S0 the extent of A§151,0:0 R0 sacurs the
parsonel guercntes of ODoneld John Gubbey eboveomentionad.”

Mre Johnotone seid thed he uss not auggeatln that »
provisional liguidotor should bo sppointed uith & visu rt this
stsgo o0 the vinding up of the Comprny, but that the sppointmant
of & provisione]l liquidetor yes desirerbla o teke control of

in clruss 11 of the explenztory stetomont 4f thass hed not

slzovdy beon Srensferrod, snd 4n the exercise of his powers rnd
duties to obisin sa such informetion re pussiblo on the Compiny'r
sffairs vhich should be mede evelloble to vraditors for the
purposes of the uustlnga symmonoad in Rugust to sneble them to

coms to » decision on the Compuny's proposad schame of crr-ngemant,

Ar. Uynter, Counsel for ths Compeny, opposed the epplicetion,
He concedad thot ths Compeny yes b praaan& unzble to pery its

debts s thoy fell due) Shald 18 hed carsed to crrry on husinceng
thet tha New Hebridss Truel Compeny Limited wes st preosent cnly
edministering he Qunpon: for the purposas of bringing the

Comprny's books up to date snd fulfilling tho strtutory raquire-
monts of the Componies Ragulstion, snd that the sxplirnetory

stetoment of the prepoeed schame of srr-ngement yrs deficlent in

the raspocts pointed sut by Npe. Johnatons, PAe ragerda clrusa 11

of tha sxplenatory stetemant, Mr, Uynter astrted thet the sheres

tha teensfer of uhich ues tharain referred to vers eh: ras n
Celmazine 8,A, (@ Tronch csnpenx). British Solomon lslends Treding
Compeny Limited end Soulth Pecific Flshing Comprny Limited and

thet Lt vouo nod clere Prom tho reseerches he hed been e¢bls to crery
oul vhether or not ths trensfors proposed hnd in Pect besn complated,

fr; Uyntaoy submitted thed the esppointmant of e provisionel
liquidetor only s month bafore the mestings of craditors summonnad
for the 11%h and 128h Auguss, ume 1ikaly only to prejudice
ecoeptence of the propesed schame of agprangament es in his
submiseion & provisionel liquidetor, Lif #ppointad, uvould be
unehle in the time sveileble to 2.! =Ny mores informetion then
that uvhich uould in sny event, it ves hoped, be evelleble rt the
moatings ss & result of the vork et present being undertrken by
the Nou Hebrides Trust Compeny Limited; thet ¢ should be loft
to the cradilors »t the mestinge to ducide on the informetion
syrileble to theam then vhether or not to ecoept the proposed

scheme of apyrngomant and, in the svent of their not doing =0,
it would then boe opon to the Potitioner %o procasd on the 13th L




© Auguet uith its petition to hsve She Compeny uound up vhich, if
grented, uvould plece the Patitionsy end the othar ecraditors of
the Compeny in he vorse poaition then thet vere ¢ provisionsl
liquidstor to ba sppointed fous Ho dreu nttention insofrr rs
ths trenefar of shures by the Compeny to Me, D, J. Gubbey yes
congermed to the ststutory provisions under the Comprnies
Regulstion ond in bsnkruptcy seleting to freudulent praference,
including the provisions of ssobion g?z of tho Etnglish Lew of
Propesty Aot 1928, .

The Altoenay-Conerel, spparting on beh=lf of the Officirl
Receiver, stated thet it would not be poesible Por tho navly-
appointed OfPioial Recsiver to sccept sppointment me provisionsl
1iquidotor “in this metter and thst 1t uoe desirsble tharsform
thet soms other persen be eppointad should the prasent spplicetion

be gronted, _

- 1 heve come Lo the conclusion thet tho eppointmant of »

. provisionsl ligquidetor et this stage fe not in the bast intarnsts

i, of the Company‘s orsditors. As hes beon pointed out, thare is
nou ohly s month Sp'go before ths muetings summoned to consider
the Compeny's proposud scheme of agrengsment deke plece. fe 1
undepstend 18, the scheae oOf spfengenent wes preprred on informstion
relsting to the Compeny's effairs sveileble at thet time end thet,
ae » pasult of the work at presant bcing undartaken b{ the Now
Hobrides Trust Compeny Limitad further informetion releting in
peeticules to the Compeny's secounts and indebtedness uill be
avallsble a8 the oreditors' mustings, WNot only would the eppoint-
ment of & provisiens]l liguidestor nou give rise 8o =dditionel
sxponse peyahle out of ssgelis of the Compeny uhleh uould otharwise
be syailesble to She arediters, but it would esom unlikely thet o
provisional liquidator, Lif eppointed nou, uould be thle in thn
time sveiloble ba'urU"ho detes Pined for the creditors® moetings
to obtoin munh or eny sdditional information Por thn brnefit of
sroditors to that uyhieh will be svellable st the gnotings,

~ The Potitionss uill, ! susume, B represonted +t the
maating of creditors of the Compeny by counssol or othensise end
uvill be sble to heve its vieue put Poruesrd., 1IN the event of the
craditors agraaing o the sehems of sersngament, it uwill still bs
7 open to tho Petis ¥y 1f dissentisnt, to oppouse the senctioning
. of the schome by the Caurt under seetion 241(2) of the Compenies
Reguletion, And in tho svent of the creditors not sgrneing to tho
schemo of -rranzeunnt'tt will be open to the Petitioner to meke »
further applicagion fox the eppointaent of e provisionel litulidetor
or to progesd with ide petition for the uinding up of thu Compony
in uhich svant the velidity of sny trenafer of the shires in the
theoe compenines roferydd 48 By Mr,. Uynter in connaction ulth clru-s
11 of the sxplenotory stefowent of the Compeny'e scheme of vrrengo-
mont vould have 0 bBs considerwd in the light of eection 343 of
the Compenias Rugulstionh,

1t is vlso to he observed thet tho prosontrtion by the
Petitioner of & petition to wind the Compsny will envble
; cppliestions to be mede under ssetion 237 of ths Comprnies Reguletion
.- for tha stey of g:pcocdlngs egeinst the Comprny pending tha
:unattonlng by the Court of the Compeny's schema of srrengement
undey ssation 241 (2) of the Compenies Ragulation (sec the cese
of Boukett v, Fullers Unitad Eleatric Vorks Ltd, (1923) 1K.B.160)
or pending the uindlﬂg up of She Compeny or eny further epplicstion
for the sppointment of o provisionel licuidntor,

. In my vieu tha interssts of tha Compeny's croditore ¢re
. ( sufficiently protacled »t pressnt by the prssantstion by the
~.Petitioner of its uvinding-up petition and uvould be no further
advenced by the sppointmeni a% thia stage of » provision«l
liguidetor, '

" hecordingly thia epplicetion is dismissad with costo,.
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BIVER ot vile the ﬂQ?L dey of C;ld§f tina thnuasne

nine hundrad end saventy=Ffive,

0., Re DLVIS
Acting Chief Justice






