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[Section 164 application forvacant possession]

1. This is the Planti{f's application under Section 169 of the Land Transfer Act seeking

onders:
“Thar the Defendant gives up immediate vacant possessien to the
Plaintifi of the property comprised in the Certificate of Title No. 23643
belng Low 2 on Deposited Plan Ngo 5906 which the Plaintiffy are the
registered propriciors of which the Defendant vecupies.

An Affidavit of the Plaintiffs was filed in Support of the application.
2. Sud application is opposéd by the Delendant who has filed an-affidavit in opposition.
The Plaintiffs had filed a reply 1o the opposition.

3. According to the Plaintifts. they are the registered proprietors ef propenty in CT No, 23643
being Lot 2 on DP 5906, A copy of the Certificate of Title is annexed 1o the Affidavit,
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I'he Defendant is said to be occupying part of the property without the consent or authority
of the Plaintiff,

They had previously allowed the Defendamt to occupy part of the property and build a
temporary structure. The Defendant was to move out when they required lim to vacate:
They had allowed him 1o huild the structure as he is the biological brother of Deo Chand
and he had problems at his previous place of residence.

By 2 notice dated 27 July 2016. they have askéd the Deféndant to vaeate the property,
Despite this the Detendant continues o ocoupy the propert V.

Thie Plaintiff claims the Defendant came 10 Deo Chand on several oceasion begging Deo
Chand that the Defendant needed 10 move out of their mother's residence as their mother
was creating problems with the Defendant.

Chut of pity and love the Defendant was allowed to oceupy the property,

The consent letter to the Defendant wis to allocate a picce of land to build a house but not
1o oecupy the kand.

Deo Chand consented 1o power and water to be supplied to help the Defendant when he
needed the same.

Deo Chand denies communicating with the Defendant to get title on payment of S808,

Deo Chand had borrowed $2,000° from Defendant and  has paid 81,200, Amount
outstanding i $800 and this is not for the Defeéndant to get Title to the property.

The Defendant’s family is-now creating prablem with Déo Chand's family.

4. According to the Defendant, on or about 2014 Deo Chand told him he could buiid his
house on an allocated piece of land. Due to this he moved out of his mother's residence
and burlt his house on the property,

The Second Plaintiff gave consent letter for thie Defendant to build the house. As a resilt
the Defendant was cligible recipient of the Rural Housing Programmie. He had 1o pay $6,
102 45 as his contribution for the program,

His house was built in 2015 after which Second Plaintiff have consent to have power poles
and lines run through the property to Defendant’s house.

Dea Chand also gave consent for water meter and pipe,

Deo Chand verbally commiunicated 1o the Defendant 16 pay SEO0 o get title to Defendant’s
name.
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He gave $800 to Den Chand without any receipt,

If the Plaintiffs had mdicated the building of house was t be temporary he would not have
apphied for the Rural Housing Program.

He claims 1o have been encouraged 1o believe he will be allowed 1o hve on the property
indefinmtely,

o

Section 169 of the Land Transfer Act reads:

* The follewing person may summeon any person in possession of land wo
appear before. & Judge in Chambers to show cause why the person
surnmoned should not give up possession to the applicant —

a)  The last vegisiered proprietor of the land|

b) A lesser with power to re-enter where the. lessee or
tenant iy tn arrear for such period as may b provided
in the lease und. in the absence of army such provision
therein, when the tenant or lessée I8 inarréars for one
month, whether there be or be mor sufficient disiresy
found on the premises o cowntered such remr and
whether or nol iy premises demand has been mody for
thiy remt.

el A lessor aeainst a fessee or tenant where a legal notice:
to guit has been given or the term of the lease has
exprired

6.  Under Section 170 “the simmon shall contain a deseription af the land and shall reguive
fhe person summoned o appear at the court on o day moi-eariier than 16 days afier the
service of the summon’”.

7. Pursuant 1o Section 172 it "the pervon summoned appears hie or she may show cause why
fig-or she refuses (o give possession of yueh fand and if hior she prives fo the satisfoction
of the Judge a vight w the possession of sueh land the Judge shall dismisy the smmins
with cosi™.

Section 172 also empowers court 1 make any other order and impose any terms he or she
may think it provided that the dismissal of the summons shall not prejudice the right of the
Plamntiff to take any other proceedings dgainst the person SRR tir which he or she may
be entitled to.

The Judge is also allowed to dismiss the summon if lessee before the hedring pays or
tenders-all rental due and all costs incurred,

Sll.léi":_'\-
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8. Annexure A to the Affidavit in Support of Shvam Nand and Deo Chand is copy of certified
trise eopy of title (certified copy on 25 July 2019) fir CT No. 23643 for property known as
“Block 2 Deuba” and containing three (3) heetares 3654 square meters situate in Serus
being Lot 2 on Deposited Plan No, 5906,

9. The last registered proprietors are Shyam Nand and Deo Chand,

Hence | find the Plaintiffs have safisfied the provision under Section 169 of the Land.
Transter Act. thus having a locus standi 1o bring the proceedings,

1. The amended summon filed on 25 April 2018 deseribes the land and required the
Defendant to appear in court on 18 June 2018, There is nothing to confirm when the
‘amended summon was served,

However the Defendant on 24 May 2019 filed an Affidavit in Oppesition,

Since there is no dispute raised by the Defendant 1 hold the Plaintiff is in compliance with
requirement of 16 davs pericd under Section 170 of the Land Transfer Act,

. The onus now shifts to the Defendant to'show eause why he or she refises o give
possession of such land,

12, According to the' Defendant, sometimes in 2004 Deo Chand (one of the registered
praprictor and Defendant’s brother) told the Defendant. that the Defendant could build his
house on-an allocated piece of fand on the property. Due to this he moved owt of his
mother’s house.

The Plaintiff-states that thev had allowed the Defendant to occupy part of the property and
build o temporary structure. The Defendant was 1o move oul when they réquired him to do
50 The Defendant was allowed to oceupy the praperty a5 he had problem with his previous
place of residence,

Thie Defendant is said to have approached Deo Chand on several OCCasions.

Dea Chand had consented 1o supply of utilities and construction of a hotise to help the
Defendant who needed the same. '

Deo Chand is now said to be causing problem o the tamily members,
13.  There is no evidence before this eourt that the Defendant his move the court in any
proceedings to claim for specific performance of the alleged promise made to give fitle to

land upon payment of $800.

According to Deo Chand the $800 is balance outstanding for & loan he took from the.
Defendant
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14, The consent given by Deo Chand on 11 November 2014 does not state that the land
allocated is for temporary basis. Tt was based on this consent that the Rural Housing
assistance was provided to the Defendant as it was a reguirement of the program for the
Defendant 1o have atitle 1o the land (Annexure B in the Aflidavit in Opposition).

15, The Defendant had spent substantive amount of approximately $6000 3o construct the
house on the land.

6. With the evidence hefore the Courl | do not find this is a proper case 1o be heard ond dealt
with summarily. Parties ought to be heard under oath o determine how and why the
Defendant was allowed to eccapy the piece of land-and if there were exchange of money 10
gain tile to the piece of land.

17.  Accordingly, | convert the action inlo & wril action,

The Affidavits filed shall be considéred as pleadings,

The Plaintiff is now directed 1o file and serve its summon for direction in 14 days,

18. No orders are made for costs.

Vandhana Lal [Ms]
Aching Master
AL Suva
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