IN THE HIGH COURT OF FLII

AT 5UVA
CIVIL JURISDICTION
CIVIL ACTION NO.: HBC 103 of 2016
BETWEEN : FUSHUN FARM LIMITED
PLAINTIFF
AND . AUTOMART LIMITED
DEFENDANT

APPEARANCES/REPRESENTATION

PLAINTIFF - Mr I Vulakouvaki [Jiten Reddy Lawyers]
DEFENDANT : Ms VKini [Reddy & Nandan Lawvers
RULING OF i Acting Master My Vandhana Lal
DELIVERED 0N 3 iT March 20949

INTERLOCUTORY RULING
[Sariking Onst actlon for want for prosecution pursuant to Order 25 rule 9 High Ceiurt Rules|

Application
1. Thisisa Notice dated 19 January 2018 pursuant to Order 25 rule 9 of the High Court Rules
_lthH:d by the Court on 1ts own motion.

2. As per the notice the parties are asked to give notice of intention to proceed or else the
action will be struck out.

They are further required to show cause why the action should not be struck out for want
for prosecution or as an abuse of process of the Court,

History of the Proceedings

3. The Plainuffs’ Counsel on 2 May 2016 filed a Writ of Summon and Statement of Claim
clmming damages for defects found on two vehicles the Plaimtiff had purchased from the
Defendant.

According to the Plaintiff, the Defendant sold the vehicles by deception; fraud and false
promise as well as misrepresentation.
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The Defendant’s Counsel on 12 May 2006 filed an -acknowledgment of service,
acknowledging service of Writ of Summon and giving its imention to defend the action.

A Statement of Defence was subsequently filed on 27 May 2016 followed by a Reply o
the Defence by the Plaintift filed on 28 June 2014 '

Later on 28 Sepiember 2016 the Plaintifi”s Counsel filed an amended Writ of Summon.
Amendment was only o address of the registered office of the Defendant.

The amended writ was served on the Defendant on: 19 January 2017,

The Diefendant on 27 January filed an amended Statement of Defence.

The Order 25 rule 9 notice so issued by the Court was first colled on 26 March 2018 when
court was informed by Plamtifi™s Counsel it had no [urther instraction from the Plaintiff.

On 3 April 2018 a Reply to Statement of Defence was filed by the Plaintff's Counsel with
a notice of intention 1o proceed.

The reply 1o Statement of Defenice was later withdrawn in Court on 16 April 20018 as'it was
filed without the leave of the Court and that there was an foot Order 25 rule 9 notice.

On 16 April 2018, the Court further imposed an unless order to be activated upon non-
compliznce of following orders:

if affidavit to show cause 13 not filed and served within seven (7)
days and if cost $200 not paid in seven (7) davs; the unless order
will be activated that i to strike out the Plaintiff™s ¢laim.

An Affidavit to show: cause was filed on 23 April 2018.

Later on 2 May 2018 matter was adjourned to 7 June 2018 for Defendant to file/serve a
reply to Plaintif™s Affidavit to show cause.

The Defendant filed its reply on 7 June 2018

Reason stated by Partics

13.

Aceording to Mr Rufu Zhao a director of Plaintif Company he resides nt Waibau, Naitasiri
and had no form of welephone or mobile contact whereby his lawyérs could contact him.

He1sa farmer and hardly comes 1o the town side,

He thought that his initial instruction was enough for his lawyers to take his case forward
till completion.
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He only realised that his lawyers wanted to see him until his lawyers representatives came
looking for him,

He isa lay person and did not realise he had (o keep contact with his lawyer to progress
this matter.

Delay was unintended and he wishes {or the matter to proceed.

He kas a meriforious claim and will be prejudiced if struck out as he was incurred
substantial lose as a result of damage cansed to his business:

Agcording to Hasmukh Patel a director with Defendant Company the reasons advanced by
Plaintiff 15 not good or proper reasons.

The Plainuft will not be prejudiced as it still kas possession of the truck and ts conducting
business.

The Defendant’s Stiva Office a1t Warmanu Road has in 2017 moved 1o Jerusalem Road. 1t's
Lautoka Office on Bowalu Road moved to ‘lr'im_gq:- Pﬂraﬂ:e,:Laumka im 2017,

Mr Patel had condscted search of documents but could not locate then. He requested the
Head OMfice to send the onginal coples however they ate unable to locate the document
despite search. Documents were at previous location the head office had suffered extensive
wiler damage.

I matter proceeds Defendamt will be prejudice;

Determination

15.

[

“There are twa distinet, though relaied, circumsiances in which an action may be

dismissed for want for prosecution namely fal when o party hay been-guilty of intentiomal
and contumelions defauly, and ih) where there has been inordinate and inexcusable. delay
in the prosecution of the actipn” — the Supreme Court Practice 1993 Volume | paragraph
25/1/5 at page 471

Hence the court has to make findings:

a,  [stherea deliberate defanlt in gompliance with a: peremptory order
of the court or cenduct amounting to an abuse of process of the
court; or

b, I3 there inordimate delay and inexcusable delay on the part of the
Plaintiff or his lawyers giving nise to substanfial risk that 1s it not
pessible o have a far tial of the issues in the action or it will
cause serious prejudice to the Defendant?
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17. Pursuant to Order 25 rule 1 of the High Court Rules the Plaintiff must within one month
afler the pleading in the action are deemed to be closed, take out-a summons for directions

18. Sub rule (4) allows the Defendant to apply for dismissal of action if the Plaimiff does not
take out & summon for direction as stated earlier

19. The Plaintiff did not reply to the Statement of Defence and failed to file s summons for
direction and has not 1aken eny netion unti] the Order 25 rule 9 notice was issued some ong
year two months later.

20, With this being apge of modem techrology and communication via mobile phone being the
mast commeon means, the reason given by the Plaintidl for not communicating with his
counsel 15 not acceplable.

COm one hand he claims not 1o have telephone or mobile phone and to hardly ever coming to
town side whilst on the other (paragraph 12 of his affidavit) he states he organises for
carting of gravel and vegetable for his customers Fiji wide,

How does he then takes orders and organises carting of vegetables and gravel in Fiji wide?

21. His lnwvers had only after issuance of Order 25 rule 9 notive made atlempts to physically
locate the Plaimuff,

Why could they not make this attempt in the one yvear two months period?

22, 'There is mordinate and inexcusable delay in prosecuting the matter,

13, The Defendant claims to be prejudice by this as it claims the documents relating to the
transaction has been damaged due to water at the Head Office previous Jocation. This

water damage was in December 2018,

Action was filed 1n 2016 and definitely the Defendant would have handed to its Counsel
document relevant to the matter.

24. Furthermore it is a Solicitors obligation [once action is Gled in Court] to enstre that the
documents are not destroyed.

25. Considering the above | make following orders;

i The plaintifi to file and serve its reply 1o the Statement of Defence
and Summon for Direction in 7 days that is-on or before 4 pm 14
March 2019;

ii. Unless the Plaintiff abides by the above condition within the time
stipulated the action on its entirety shall stand dismissed with
further ¢ost,
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I will not make any award for cost on the Order 25 rule 9 notice, as the Defendant on their
part have also failed 10 move the ¢ourt under the rule,

Vandhana Lali[Ms]
Acting Master
Al Sava
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