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JUDGMENT

. The Respondent had been chars ged in the Magistrate’s Court in Suve, with one cowt of
Receiving a Corrupt Benefi eontiury 1o Section 137 08 (ay (0 of the Crines At and
one count of Palse or Misleading Information. contrar ¥ oo hection 333 (1 (4 and ()
(y and (¢ 3 (i of the Crimes Aer. Consequent upan the plea of not guilty of the
Respondent, the matter was proceeded 0 Hearing. The Hearing commenced on the
131k of October 2014, and conchuded an the 14t of Oaisber 20314, Subsequently, the
fearned Muglsirate delivered his Judgment, finding the Respondent gutiy for both
couits. The learned Magistrate then convicted amd sentenced the Respondent for a
peried of fifteen (15) months imprisonment for the offence of Receiving a Corrup
Henetit mnd a period of four (4) months imprisonment for the olfence of False or
Misteading Information. 1 was ordered thal both e sentences o be served

comnrently. The learned Mugistrate has then Lsuspended the siid semterce for o sgiogd




of three (30 years. Dissatisfied with the said sentenee, the Appellant files this Petition

of Appeal on the following grounds, futer i

=

i e fedmmed Magistran erved i by §

praipic of deterrene provided in ihe seme neing grddhelines wnde:

the Sepivigcing amd Pencliies Aer No, 4 RS

Hio The learned i;ﬁ:;ae\ﬁ dic’s senlence is manifesily Jesioit and grossty

inadegugie aving regard 0 al! the viscumst #ices of the caxe,

i The learaed Magisirate errod i fact amd law i uposing o
suspended seaience withoul sentencing the Respondent 1o an

e Custodiol semenee.

o

L fearned Mugisivate erred in fiset umd tow iy CIVERG Wi
discount and welght 1o the previons sod condict af the

Respondent as g first offender,
vioThe fearned Magivtrate erred in fact and i in Shitilng that the
prosection submiticd ihat the wajor mitigating fuctor in frvour of

the Respondent was fie sicdus as o first oifenider.

i Fhat dhe Fearmed Mywistrate crred i et and famw I sfapisny theg
A s L .

Phe wnsence gl tarifl i the hwo coses el DV gruscubiogg swas i

referenve [0 the offence of Obrainize A Uain

20 The Appellant and the Respondent were viven dirgctions 1 file their respective wrilien
¥ o K A

submissions, which they fied as per the divection, The learmed counset for the

Appetant and the Respondent informed the court tha they do net wish w muke any

o msions. Having carefully considered the rocord of the proceedings in the

Magistrate™s Court. the grounds of appeal and the respective written submissions fied

B the paries, T oow proceed o pronounce oy fudmment as follows



Bashorounid

S0 e Respondent was emploved as the Divecior. Assel Management Unit at the Mindsiry

of beanomy. He was tashed 10 manage the affairs relating o the Kalabu Tax Free Zone.
On G 2nd of May 2013, he had experienced a pain and visited the CWM Flospital in
Suva, While' he was waiting at the Hospital for his weatments. he recelved o call from
Mr. Robert Cromb, a Businessman and a tenant at the Kalabu Tax ree Zone, inguiring
wehether the Respopdent was z‘x'lée;ﬁz‘z.g.iiz'ég; the mecting hat was schedulod in the evening of
that dov. The Rmpoﬂécm hadd fold M. Cromb that he could vol anend o the mgenng
as he was waiting at the hospital in order to obtain treament for his pain. Mr. Cromb
had then told the Respondent to go and get his reatments at the Suva Private Hospiral.
He had offered the Respondent that he would pav the cost of the weatnent. The
Hespondent accepied the sald offer and admitted in a the Suva Private Hospital, where
he had on appendicits surgery, My, Cromb initially paxd swm ol $12.392.95 as the
estimated cost-fTor the weatment. Upon the conclusion of the surgery and ucatment. the
Suva Private Hospital returned the Respondent a sum of $3, 030,21 as the actual cost
meurred was $9.247.00,

40 when he returned (o work aller the veabment, the Respondent had made o Declamton

pursnant to Public Service Gift Policy. detailing about the money which he received

from My, Cromb and the subsequent teatment and expenses b had incurred. He bas
stated that the cost Tor the meatment was "sim‘*“w 0. Upon muking Inguines of this
declivasion, the Mintstry of Fhance finafly ound that the actual expenses of the
eatrment were 39,247.00 and not $12.593.00 as declared by the Respondent in his,

declaration.
The Law

Phis appest i3 against the Sentence haposed by the

¢, Hopea, | onow
tern onto bitefly discussed the baws relaiing o the applicable approach adopted by the

appiliafe cotrt in atervening into the senencts imposed by the lower court,



o

i Cout of Appeal in Kim Nam Bue v The State (1999] £4CA Zi: AALBBLS
af 1998 found that

it is well established low jhat before this court ean disturb the sentence,
the appellant must demonstrare that the Cowrt below feil into ervor in
exercising its sentencing discretion, If the wial judge acts upon o WFOHZ
principle, if he allows extraneous or irvelevant matiers w guide or affect
fiim, if he mistakes the fucts, z’fli’w does not take into account some of the
relevant considerations, then the appellate court may impose g differem

sentence.

The Fiji Court of Appeal in Sharma v State [2045] FICA 178: AAL4S, 3.2011 (3
December 2015) held thai:

“In determining whether the sentencing discretion hus miscarvied this
Court does fiot rely upon the same methodology used by the senfencing
Judge. The approach jaken by this Court is to assess whether in all the
circmstances of the case the sentence is ome that could reasonably be
imposed by « sentencing Judge or, in other words, that the sentonce
imposed lies within the permissible range. I follows that even if there
has been an error in the exercise of the sentencing diseretion, this Court
will stll dismiss the appeal if in the exercive of its own disererion the
Cowrt considers that the senfence uctuatly imposed falls within the
permissible range. However it musi be recalled that the test is noi
whether the Judges of this Coury if they had been in the pasition of the
sentencing judlge would have imposed a different sentence. It must be
estublished that the sentencing discretion has miscarried eiiher by
reviewing the reasoning for the sentence or by determining from the

Jucts that it is unreasonable or yi jrish "

Goundar JA in bm;amaw‘l}u v State [2015] FICA 168: A ALDN93.2010 (3 I)ecembcr

2018) has discussed the applicable principles of reviewing of a sentence by an appellate

court, where bis Lordship held that:



It is well established that on appeals, sentences are reviewed for errors
in the sentencing discretion (Naisua v The Stare, unreported Cr. App.
No. CAVOOLO of 2013: 20 November 2013 wi (1911 Errors in the

sentencing diseretion fall wnder four broad calegaries as follows:

D Whether the sentencing judge acted upor a wrong principle;

i) Whether the sentencing judge allowed extraneons or
irrelevant matters to guide or affect him:

{iiy Whether the senrencing judge mistook the Jacrs;

v} Whether the sentencing judge failed i take into account Some

relevant consideration.

Reasons far sentence Jorm a crucial component of sentencing discretion,
The error alleged may be apparemt from the veasons for sentence or it
may be inferred from the length of the sentence itself (House v The King
[1936] HCA 40; (1936) 35 CLR 499). What is noi pernissible on an
appeal is for the appellate court 1o substitute ifs own view of what might

heve been the proper sentence (Rex v Ball 33 Cr. dpp. BO164 at 165"

Grounds of Appeal

9,

Having carefully perused the grounds of appeal advanced by the Appellant and the
written submissions filed by the learned counsel for the Appellant, T find that this
appeal is mainly founded on the contention that the learned Magistrate erred in law and
fact by imposing a suspended sentence without imposing” an immediate custodi)
sentence. The learned counsel for the Appellant in her submissions, conceded that the
final sentence of fifteen (15) months maprisonment for the first count and the four (4)

months imprisonment for the second counts are well within the Maxinum

imprisonment sentencing lmit imposed by statuary law. (vide paragraph 15 of the

writfen submissions of the Appellant).

The learned counsel in her written submission, submitted that the imposing of the

suspended sentence was wrong in prineiples. The learned counsel further argues that



the learned Magistrate has failed to take into consideration the principle of deterrence
as provided under Section 4 (1) of the Sentencing and Penalties Act, Moreover, the
tearned counsel submitted in her written submissions, that the learned Magistrate has
errancously taken into consideration the previous good behaviour of the Respondent in

his favour.

P The learned counsel for the Respondent in his written submissions, urges that the
sentence imposed by the learned Magistrate is founded on accurate  senfencifig
prineiples, He further submits that the learned Magistrate has clearly tken into
consideration the principle of deterrence and principle of rehabilitation pursuant to

Section 4 (1) () of the Sentencing and Pendlties Act.

Purpose of the Sentence

1

i

Section 4 (1) of the Sentencing and Penialtiss Act states that:

¥ The wnle prirposes for whivh sesienclng purs v mposed by @ court are
ai g0 punisi offenders (o on exient and & oummer which s fusi i olt
the circumsiances:

hi i protect e conmunine from offesdors:

o e deter offenders or other persons from comaifting offences of the
SuiBe o simiilar notre;

di w0 establish condivions so thar rehabilitgion of afferders may be
progoted or factiieted:

@1 A SIERGY Bl Bre conrt anad the commtinity derounce the contmission ——
of suehr ufences, or

T8 any combinution of these purposes.

L Huving carefully perused this sentence, | Iind that the leained Magsstate-has properdy

vonsidered the seriousness of this offence. He has then comgluded that this offending

o

duserve 4 semeace of imprisonment. Having weach o filleen (153 months of

imprisonment for the fivst count and tour (4) menths of imprisonment tor the second _

]



count. the Ec;raz's*za*d Magistrate had then proceeded o consider whethier it is appropriaiy

woimpose an immediate custodial s ehtence or sob Avcordingly, | i that the wentence

i fonnded on the principle of deterence and also on the priviciple of rehabilitytion

puzsuant fo Section 4 (1 () (d) and (6 of (he Sestencing and Penalies Act.

Frevious Goud Charncter

B The learned counsel for the Appellant in ber submissions contends that the learned
Magistrate has given an undue discount and weight o the previous good characrer of
the Respondent as a first offender. However, in parspraph {ifteen of her weitten

subtaissions the learned counsel for the Appetlant has spectiically submiited that tie

Appeliant does not challenge the Jo

g
ji]

£
o
»

Sy¥tiaey.rzt gpan Tns R oy ge ’H
ey atmpmsed by othe learmed

Magistrate, The learned counsel for the Appellant further veatlinmed this position i
apen court on the 19th of Febroary 2018, The learned counsel funher submittod o the
P9th of Pebruary 2078, that the main contenton of the Appellait is Tounded an the

vorreciness ot the suspended sentonce

Yo The learfed Magistiate in his sentence, has considered the > previous good conduct of the
Respondent as a fiest offender as the only mitigating factor in kis favois, The fearned
Magistrate hay then deducted three months for the offsnce of Receiving a Corrupt
Benefit and two miontles for the False and Misteading Information for his previos good
cenduct. Having dose that. the learned Magistrate has reached 1o the il senienee of
Been (15) months for the first count and oy ¢ 4) manths for the sceond cow, He
then procecded w consider whether 1o suspend the senienc ¢ pursuant 1o Secton 26 of

the Sentencing and Penalties Act. The lerned Maglstrate has not considered the statug
of the Regpondent as o fivst offender in suspending the sentence. Since the Appeliang

does not challenge the leagth of the sentence. | do not find as ny necessivy in discussing

the status of the Respondent as a first offender in this appeal,

Suspended Sentence

6. Section 26 {17 of the Sentencing and Penalties Act has supiluted that a senleneing coust
has i discretionary jurisdiction o fully or partly sus pend the sentenee 1 I i3 sarisfied

that such a suspension is approprizte, Section 26 (1) states that:




U SRR RCTRG 8 GFehder 1o i i of lnsprisesment o court gy nutke
sl rder suspending, for o perivd specified by the cawrt, the swhole ur
R ot the seatence, if'i s satisfied that i is CPPROPFEtY [0 do so in the

cICEmsianices,

The Court of Appeal of New Zeatand in R v Petersen (1994) (2) NZLR 533, at 539.

has discussed the appropriate facts that a court should consider in suspending -a

sentense i an inclusive manner. Eichelbaum € in ?etérs-en.{supra) held that;

Thomas at pp 245-247 lists certgin categaries of cdses with which
suspended seniences have become associaled, although not limited 1o
them. We do not propose to repeqi those in detadl since brogadly alf con
be analvsed as relating either 1o the circumsiances of the offender or
alternatively the offending. In the former category may be the youth of
the offender, although this daes not mean the senience is necessorily
unsuitable for an older person.  Another indicator may be a previous
good record, or (notwithstanding the existence of « previows record,
even one of some substance) o long period free of criminal activing. The
need for rehabilitarion and the offender s | ikely response fo the senrence
must be considered. 1t iy clear that the sentence Is intended 10 have g
strong detervent effect upon the offender: if the lawrer is regarded us
incapeable of responding to @ deterretice the sentence should nol be
imposed. As o the circumstances of  the pariicular  case,
notwithstanding the gravity of the offence, as such, there may be «
diminished  culpability, arising through lack of premeditation, the
presence of provecation, er coercion by co-offender.  Cooperation
with the wuthorities can be another relevani consideration. Ail the
Juctors mentioned are by way of example only and ave not intended as
an exhaustive or even a comprehensive list. The Jaciors muay overlap and
nore than one may be required to Justify the suspension of the sentence
in any particwlar case. Finally, any countervafling circumsiances have
10 be considered. For example, in a particutar case the sentence may be

regurded as failing fo protect the public adequaiely. ”



ih Eichelbaum CJ in Petersen { supra), went on and further held that:

“In concluding our consideration of the principles we wish fo add this.
Understandably, the form of the legislation requires the sentencer to
pass through a sevies of statutory gates, before reaching the point of
availability of a suspended sentence. Subject 1o that however, like most
sentencing what is required in the end is an application of commonsense
Judgment, in whicl: the sentencer must stand off and decide whether the
imposition of a suspended sentence would be consongm with ihe
objeciives of the new legislation. In many instances an initial broad look
of this kind wiil eliminate the possibility of a suspended senfence as an
appropricte response.”
19, According to the comprehensive observation made by Eichelbaum CJ in Petersen
(supra), the senfencing court could consider the following factors, though they are not
exhiaustive, in determining whether it is appropriate to imposé a suspended sentence,

inter alia,

1) The age of the offender,

i) Previous good record, or a long period fiee of criminal activity,

i} The need of rehabilitation,

iv)  The likely response of the offender to the sentence.

v)  Whether the suspended senfence act as a strong deterrent to the
offender,

vi)  The gravity of the offence, such as diminished culpability arising
through lack of pre-meditation or the présence of provoeation.

vii)  Whether the offender cooperated with the authority, (vide : Hakik
v State [2016] FIHC 682;: HAALS.2016 (1 August 2016).

a4 N

2t The pature of these two olfences falls within the scope of the offonces involved with
dishonesty and breach of tust, Having taken into consideralion the nature of these
otfences. I now draw my attention to discuss the sentencing approaches adopied by the

vouris i Fijl in respect of offences Involved with dishonesty and breach of trust,




gy

The b Court of Appeal in Dea v The State PEBUSL FICA 620 SAL 002520055 {11

Sovember 2005) has extensively discussed the appropriaie approach in suspending «

serence in relation 10 an offence. involved with breach of frust, where i was held ihai;

Srasds by an emplpves which invelve o brvach of irust strike e the

very fingidations of wmoders eonmerve and public adminisivaiion. I hus

long been the rufe that such  coses HUESE merit o sentenwe  of

iwprisonient. Where the sentence imposed iy af such ¢ length thal the

coirt By power fo consider suspending I the semencing Juddge v

ctmsider fhai optinn, FHowever, tha decivion shenid vnly be mude whese
trere are special civenmytances meriting such o sentvice wnd, in il
cases. the senfencing couri showkd not be oo quick 1o Firmd such

Cirgmmstinces,

Phat upplics with puriicwlor em PSS (e cgives fnvalving herrened ul e
d . ! & & &

prosition of trust where matiers of personal midgadion will ssuaily be

stbordinate io the seriousness af the effence. fn most sl cases, tw

affendors share many vosunem aspecis of miigation: wost are fivi

Gffenders, most will as u respli of their

firve fittle chunce of ever beinng given sach respunsibilin gty o
clraost all Wil never commit o similay cvime in Jutwre, Simitarky, most
e reletively swell educared and s will gimd it eaxier thun many released
Jrumy prisen to find @ least reasonably rempnerated cmploymese in

SHEE

Therefore e woudd sugyest it inosuch cases, personal midiowion
shoutd carry less weighr than right in other crimes. The same will
seneratly apply 1o efforis al rehabilitation, The resnlr is that 3¢ musi ey
e dn i anost exvepriono] cases of bredoh of feeewr thar e court vhould
SORSElr persuned mitigaiivg factors ore Sufficiond 1 ourweiuh il

SEPRNTESS of The crisme bo the exioni of allowing o suspended sentoice

sl e Fost o gond jobs amd

10
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Justice Shameem in State v, Ravmend Robm_"ts'(fﬂAA 0053 of 2003 S} found that:

“The principles that emerge Jrom these cases are that o custodial
sentence Is inevitable where the accused pieads not guilty and makes no
aliempt at - genuine restinution. Where there iv o plea of guilty, a
custodial sentence may still be inevitable where there is a bad breach of
trust | the money siolen is high in value and the accused shows no
remarse or attemplt af reparation. However, where the aceused is o Jirst
affender, pleads guilty and has made Jull reparation in advance of the
senlencing hearing (thus showing genuine remorse rather than u
coaleidated altempt to escape a custodiol sentence) a suspended semence
may not be wrong in principle. Much depends on the personal

circumstances of the offender. and the attitude of the victim. ©

I view of the above judicial precedents, the courts in F iji have adopted a cautionary

approach in suspending of sentences for the offences involved with dishonest and

breach of trust. The court has not completely ruled out the possibility of the suspencing

of sentences, though it proposes that a custodial senteniee is inevitable for the offences
involved with breach of trust. The court could impose a suspended sentence for the
offences tovolved with breach of trust, if the sentencing court is satisfied that there are

exceptional circumstances that sufficiently justify it.

In this case, the learned Magistrate has first found that a sentence of inprisoniment ws
required for these offences. Having reached to 2 sentence of fifieen (15) months
imprisonment for the first count and four (4) months imprisonment for the second
count, the learned Magistrate has then proceeded to consider whether he could suspend
the sentence. [n doing that, the learned Magistrate has taken into consideration the

toltowing factors, iner alia;

it The nature of the Qfﬁi’elxding,
ity The level of trust reposed in the position held by the Respondent,

i1y The position of the Respondent in his cormunity,

w1 The attempts that the Respondent has made to rehabilitate,

11
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1 His support to his tamily,
vi)  The ability of the Respondent to contribute to the community,

vit)  The character references given by the referees,

The learned counsel for the Appellant, in her submission relies on bféte v _Seru
{[2014] FIMC 74; Criminal Case 1816.2012 (7 May 2014) and Deo v State [2011]
FIHC 372: HAAD10.2011 (6 Julv 2011) in order o substantiate her submission that

this offence warrants an immediate custodial sentence.

The accused in State v Seru (supra) had been charged in the Magistrate’s Court with

one count of Destroving Evidence, contrar ¥y to Section 189 (a) of the Crimes Act and
one count of Rccewmg Corrupt Benefit, contrary to Section 137 (1) fa ) (i) of t

Crimes Act.. Upon his plea of guilty, the aceused was sentenced for a period of eight
(8} weeks for the first count and fifteen (13) months of imprisonment for the second
courit. The accused was a Police Officer, who had unlawfully received a sum of $450 in

arder 10 destroy some of the evidence that were required in a judicial proceedings.

In Deo v State (supra), the High Court found that the twenty months of imprisonment

period for each of seven counts of Receiving Corrupt Benefits as an appropriate
punishment. It Deo v State (supra) the accused was a Police Officer, who had
obtained money from two individuals whom were under the police investigation. He
had obtained these money with the promise that he would te;mmate those police

investigations that were ‘pending against these two individuals.

In this case, the Respondent had received money from one of the tenant and
businessman who is doing business at Kalabu Tax Free Zone, where the Respondent
was the Director of the Asset Management Unit. Accordin ¢ to the evidence adduced in
the hearing, Mr. Cromb had actually made this offer, when he heard from the
Respondent that he was at the CWM Hospital, waiting for treatimient. The Respondent
then accepted the sald offer and admitted - in to Suva Private Hospital in order to
undergo the surgery, for which Mr. Cromb deposited a sum of $12, 592.95 as the
estimated cost of the treatment, According to the evidence given by the Respondeit it
the trial, his appendices were ruptured when he was admitted to the Suva Private

12



24,

Hospital, (vide; page 39 of the record of the proceedings in the Magistrate’s Court).
Subsequent to his surgery and treatments, the Hospital has returned him sum of
$3.030.21 as the actual cost of the treatments was $9,247.00. The Respon&ent has then
made a declaration to the Ministry of Finance, explaining the circumstances that led
him to accept this offer. He has falsely stated in the declaration that the cost of the

treatment was § 12,592,953,

In view of the factual circumstances of this case, [ 1ind the factual background of this

case is distinguished from State v Deo and State v Seru (supra),

It is ot the duty of the Appellate court to substitute its own views or opinion with the
findings of the lower court. The test is to determine whether the learned Magistrate has
properly reached to his conclusion, considering the evidence that was placed before him
and also on the appropriate legal principles without reaching to a plainly unreasonable

conclusion. The Fiji Court of Appeal in Sharma v State (supra) held that:

“However it must be recolled that the test is not whether the Jidges of
this Court if they Fad beent in the position of the sentencing judge would
have imposed a different sentence. It must be established thar the
senfencing discretion has miscarvied either by reviewing the reasoning
for the sentence or by determining from the fucts that it is unreasonable

or wejust”,

Moreover, the Fiji Court of Appeal in Deo v State (supra) has expounded that:

“The appellate court will interfere only if there is no evidence upon
which the sentencing magistrate could properly heve based his decision
ar it was based on a wirong principle or mistake of law or is pluinly

unréasonable.

Thut is not what the learned judge did The judgment shows that the
learned judge reached a different conclusion abous the genviness of the
appellant’s remorse jollowing o careful reassessment of the same

13



evidence as had been before the magistrate. Thal was not the praper
approcaeh. The question should have been whether the magistrate hud
evidence upon which he could have reached the decision he did and not

simply to substitute the appeliate judge s own opision. ”

The learned Magistrate has undoubiedly taken into consideration the evidence that were
adduced during the course of the hearing and the submissions in mitigation with the
suppbz’{ing documentations, before he reached to his conchusion in this sentence.
Having done such, the learned Magistrate has found that the interests of sentencing the

Respondent can be achieved by suspending the sentence for a period of three vears,

23 In view of the reasons discussed above, I am satisfied that the learned Magistrate has
properly exercised his discretionary jurisdiction in suspending the sentence pursuant to
Section 26 of the Sentencing and Penalties Act. Therefore, 1 do not find any micrits in

the grounds of appeal advanced by the Appellant.

The orders of the Court;

i The Appeal is dismissed,
34, Thirty (30) days to appeal 10 the Fiji Court of Appeal.

praentyl -

CDRT. Rajasinghe
Judge

At Suva
207 February 2018

Solicitors

Office of the Fiji Independent Commission Against Corruption for the Appeliarit.
Tunidav Lawyers for the Respondent.
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