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of the applicants and the wife oy 
section oppositeand levelling the family 

eggs. "the Utanqa f:~rnily had occupied this 

since the 1930s, It \,\,8;'" here they built a family home, 

a cookhouse at tne rear, The six Utanga children 

H:nd raised 

,;,;",,,,,,,,, ..,,,,,, 

Turnu), from another 

actions 

of 

has mace a business out of 

the family 

prepared 

the ~a nd la~vs 

that had been manv 

but this was 

,,,":~~·::,~ijdIV!s.ion 1Na:..~,ade r~>,-r"~~ovenJ:ber. "1.99? an.d ~PP,rovt~d by the Chief 
,," '~'I XI v of appncants Gi"lQm8, submissions dated August 



alleged indignities to continue, This Application 8/01 relating to 

[51 applicants brought procesdinqs in the Land Division "for 

Cook lslands Act 19'15 that a certain Order of the Court 

Order") was ultra vkes, erroneous and founded on 

and for a further and alternative order that the said order 

was made on the basis of fraudulent representations being made to that Court", The 

order by way of an injunction the respondents 

'''·''k.'''j'[·,nJ;:,~,,~, to deal with any part of Lands whether by way of 

further order of this Court", 

The statec that the grounds were as set out in the Memorandurn 

fiied while Mr Mitchell had intended the reference in the 

to be a reference to the lengthy submissions and 

exhibits n,"'::"'·"'" ,,'.;c',,', by th~':) applicants themselves dated ll·\ugust 2001 2 

a common bioloqlca] ancestor" Tautu. Tautu, the 

times removed, and his wife Rei had six children. One of 

>::1 daughter Arapau. Arapau married Takaroa Pakau (the 

and had ... "0'1 T::l'I" d~~ ,'!.=.,,, "\", j-l ''''''''' 1g" "0'''''' orandfather~. a~!. ..... ~ .Gt~j!c""4,v,(:'1,\.I~~.p~.'\,n ~vYl.l,.~!a! 

ano lViar-ia had three children, lopu (eldest son), Areranqi 

is rv1r and l\l!rs scotrs grandfather.. 

were all of the Anautos and Uritaua family lines (through 

respectivetv). The applicants contended that lopu, as the 

carne 

!:\~8rch 2002) vvilere ~:i1r ivHtcheH states "The position at the 
., last October. The application W'dS filed tooether with a 

by my clients with a number of attachments but which 
the case for th(~ 3ppHcar'lts"_.l'. 



eldest son Rangai'tira of the family, was also addressed and known as "lopu 

""''''''''",',n,''i''''Pt~, disagreed with that characterisation. They submitted that 

i'"?angatira) title from IOPli Kamce, 5 his adopted father, 

titie,O The respondents arnued that since lopu Tumu's 

lands was through his adopted father topu Karnoe, neither-

INere not adopted) had any formal connection to the Turnu 

was related to the Tumu family til..n: the genealogies in Court 

submission, Maria was not reiated to the Turnu family but 

to the application as being "the Tumu Lands" were 

2005, para 5(2)"(0) 
20D2 ano ~j!8 7/268 ~r 8 t~epte!"1b·er 1916) \Nh~Ch rerers to 
~oPu ~~arn,~e died on ~; 5 .4ugl~st '1 gGg inieS'j;ai:e, 



[1OJ The essence of tl"1e legal dispute relates to alleged actions by iopu Turnu, the 

to systematically exclude !lis siblings Utanqa and Arerangi 

.Although the Turnu lands as defined above at paragraph 

are th~s application vilas subsequently confined to those lands which 

190ti and 19t2 Orders. indeed, the applicants' submissions 

from SepternbC-H' ~:004 onwards proceeded on the basis that onlv three Takuvaine 

contested: Te Piri Section 73 at Avarua. Rarokava Section 70 at 

;je~ctlon 69 at Avarua. 

neanncs began at the beginning of the 1900s the lopu line lived 

and planted a~ Takuvalne while the Utanqa and Areranqi lines lived and planted iR 

Ruatc'!nga. err Turnu Lands hearings werecompleted betweenI 905 

islands Gazette gav,<:; notice that the Land Titles Court 

,,-.! on 3: March "1905 to hear those matters listed in the Schedule-

V\!I'~;:, H:s~ed I'H. tnaKing three applicatione. each application concerning 

.': 22 as th;;;?! application dealt with the three sections (amongst others) 

the investigation of title to the lands on 19 April t 905, the 

of land as follows: 

.' __.. '''"~ .._c._ ..· e,_"-~,,,'",, ."_,.,,, vested in equal share in: 

tHanga Turnu 
r¥~ere j\l"(~t~~ ogi 
i~~fapau 

i'~iiat'ia Areranqi 
~\/J;E\;(in)a 

l~l!'re!"ang! 

Arerangf 

Utanga 'TUfY'!U 

~\/le;'t·e ,'~u"'er'angj 
Arecau Nerangi 
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~\jlari,,~ I~\reraf\gi 

~/~~Jk~tDa !~rerangi 

If1Turnu
j. oj 

[2] UtangaTurnu 
[~j] Mere Arerangi 

Reglstrar Blaine and 

p'Japau Areranqi 
Maria Arerarangi 

tt"H~" above three sections, Lt Co; Gu.dgeon CJ and Pa Arik: J were 

the respondents that prior to '1905, only Turnu was listed 

the lands." However, their characterisation of that state of affairs 

that of t~1e respondents. The applicants contended that 

Tumu had inceed grabbed many of the lands for hirnself and it can be 
~7~€;~~~r": Cj;~iT \lll1th th,~! course 1\HitU was ernbarkec upon, if :aHo\,ived to 
cGntinU(;Of uncorrected. his sHbnn~js \1vouid end up with very 

on the basis that these applications were made by lopu 

tHie~ and not to his 

rokava Section ",1"0 Section 69- On i 3 

H"lrc~~:':!va S},~G. [70] (sic) 
Taurupau ~SeG" 69 

5  



[Mere Arerailgi, /~apu /'\rerangi and Makiroa Arerangi, Nieces of lopu Tumu] 
~r~; present and de!';)ire thair names taken out as they have their shares of the 

Maria Arerangi their sister is dead without issue and 
The only other owner is Utanga Tumu brother of 

a consent to his name belng [excised], The 3 lands 
acres and it is said that Tumu is the only one 

. lends elsewhere, 
2ce her successors

i'",i:\c:::,:'O'i:i"i";i"j ,,,,,',,'''''''1, about '1:2 

!:~.O!··;S;;;r1t that tM 5 names be deleted from the orders of the :3 lands." 

["18] The Order clk"'H:::ted the removal of those names numbered 3 to 7 mctusive from Te 

Those names numbered 2 to 6 and 2 to 7 mcluslve from the 

the .Jud;le to an 'application made by IopuTurnu in '1908" is to 6 

tetter written by Turnu to U Col Gudgeon C.,i dated -, September 1908 which 

[and",. 
f"~~h~~ reqoest to the Court to arnend certain lists of names 

\!\i'rWjn! firS( put the name:; in I 'was ignorant as to the 
in future years but now I see that [ther8j (sic) wil! be a 

i;;:' d: r"oubh:~, are in all the lands and It IS not that i want to reprive 
thcty; o~: any ~8.n(J, T-~'1e lands that I wish to amend the ljst Ctf names in are "'re= 

F(:.lrok;·~lva!J ~n(l Taurupau, these three pieces are by myself only 
Z',nd 8}"(E:~ the of the Rangatira. _ f! 

hi these proceedings that lopu Turnu vvrongfuny and 

ofe!Jonged in them to be add<''!u to the Registrar in 

seriously disadvantaged The applicants argued that lopu Tumu had a 



plot to strike them out of sharing ownership with him of twelve acres of prime 

culminated in the passing of the 1912 Order. 

THE THE APPliCATION 

The appjl;t~i·\tSi sent a !E:Jittar to the Secretary of Justice on 7 August 2001, enclosing 

suonusslons and exhibits in support and seeking guidance as to MOIN to 

proceed with HIsI'>.. proper application \.M3S flied on '16 October 2001 and 

of the 'ISl1:2 Order on the SFounds that it was ultra vires, 

.:;,1 mistakes of law and fact. and in the alternative. made on the 

representations. The application sought to amend the 1912 

fraud were subsequently withdrawn. 

i'.Jr",M.""n~i.,,,,,, 200'1, pursuant to s 390A(3) of the Cook Islands Act 1915 Greig CJ 

Court for enquiry ano and put in place an 

"my person from: 

Of parts of the -rurnl~ Lands as de${X~t~~3d In the title to 
',VI"jeHi,er by way Of partition, allenation, !9iasing 01" making 

8ny application to [11E* Court in respect of any such dealing or for 8 succession 
(J~Y~~"~( CH' ~n ~~ny other l.l:/3Y so as to affect the' ownership tit~e OT occupation of 

i.ands. ~1 

Court at the hearing on 31 March 

jt 1'18S since been discha.rged since a. lease registration went 

the injunction since the parties had at various times 

soon be issued. 

of 'Turnu Tearoa' lodged an objection to this 

~,f11tchen wrote to HIe f~egistrar on l'vtarch 2002 and 

application vvas not one of "rehearinc father one CJf 

rn",kt<ew was referred, provided din:::ctloriS on 2.2 March 2002 

to the three "main sections" at Takuveme but that their 

events \!vhich OCClHT€~(j in relation to those section 

the respondents by 
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'2002 and subrnlsslons from the applicants in response within one month 

:"""C""',/Y'",I"i",,'d"~ tited their submissions on 31 May 2002. The applicants 

filed the!r on 26 August 2002. Smith J issued his Report on i 9 

THE REPORT OF SMITH ,J 

Counsel that the appucauon related only to three of the 

intituling, Smith J limited his report to those three lands 

[27] the written submissions from both parties, and after due notice, 

an \fd';"'~'; carried out in IV1arch 2003. No witnesses were called. Smith .rs 
recornmendsd that the application be dismissed. 

'" very experienced Land Division ,ludg{~, provides a 

clahnsof the applicants and the issues requiring 

!'!","'Ir',''''''·''~'''' reproduce the essence 01' the report of Smith ,j, 

that th(-: C~ourt srrec in rr'.\iiking the order on 
and the Chief Justice should exercise the 

hirn in terms of section 390A [-1] of the Cook 
;;lrKl cancel the order so as to restore the names 

of ali found to be entitled upon investigation of the title, to the land, 
The retied upon by the applications are first; 

agreement upon which the order was founded 

P,,,,,,,,,',,i+;i',c, iands Wi;~:;~1,~(!~';:;t~~"i~l:h::'~j~~~_T~~Ve~~~~)I:OO ~l~~l~ ~'~~:i ~~~jd'~~~:; 
jnt{'oduGj't~d into trle Cour] for the purposes of rnisleadlng the Court 
'TJ-:lS statement k:H$GS senile of its impact, however, \,\!her1 one 
n2anses that the owners [JeinQ taken out of the nst of owners were 



r.si.ands C3;;'lzeHe for 291h February 1912 listed amongst 
p.,rriendrl'"lent" applications by Tumu in respect to 

,,,: and Taurupau 89 Rimatara 1271"t 

,iJ;,s roao after hearing lopu Turnu as applicant, tv1ere 
/.l"rerangL ,Arap\!! A,1'erangi, and Makiroa Arerangi, all of whom were 
onasent and consenting, receiving written consent from Utanga 
" and en beingad~ised that Maria Arerangi had died without 
issue :,:;nci that i'he persons consenting to the order were her 

th;~ Ci,)wt made the order "by consent", 

d,3ltn that the agreement relied upon lopu 
~:!r;;)'8'2)CU:tir'q this application was not an agreement to 

(1,,,,;<8(1:0 the names, but an agreement to exchange interests, Tnis 
::ont(;:ni!nn 13 di:'fic,u!t to accept when one looks at the record of the 
pr(!("i':eOli1;;iS at II/ttl 5 folio 309 were (sic where] it is recorded 'l-ii? 

the; n,,,!nes in hiin3elf but by i'I famil;.! agreement it i1Lg~sired iQ 
Tti€, emphasis has been added. is no 

:'rx~ i8G()",;} of tne proceedlnos thai: tnere was to be an 

rUiT\!J whose written consent was purportedtv 
owners whose names were to be taken out of 

N'",.""",,,,,,, \n Court and consented 

The ,ji,Jt'i~>diGti;Ji', the Chief JUdge under the provisions o,f 
;:>"~(:;tiCif, 3~~1()A qt thi,c' Cook Islands Act 1915 can only' be exercised in 
t'":;:,,,,:; in;~t"FiCiE~S wh""e there has been a mistake or error on the 

or where the Court has acted erroneously, 

n::,Ht:( the applications claim that their ancestors 
\:V;'5fB ,:iisenfn"iii'"lchisf)eJ by the Court in interpreting the "the familY 

!:,pplication to amend the title rather than an 
The record of the hearing does not 

The'} order w-as made by consent with 1;h8 
l'''''''''''''''''''''';n,4 in writinq. 

extent that he ties Jurisdiction in thls matter, 
i:'siy UPOil the best evidence available, rather 
placed upon evidence by subsequent 

;',1 modern generation of owners or claimants 
orders made by the Court on the s\"denC8 

of i-l~;;i( ancestors, the Court, or in this the 
dl";,'I"'",i",, must 1,veigh, not only the arguments and '-ileWs of UK' 

t:f~vnen~~,; but such views as ate documented in fhe 
Couns, records of 1:11088 of earner generations Who Hie 

'r:-!I~, C;OUr' is concerned to protect tne vaiues of a paf'::t 
th,~ darnands of some futuro generation 'Nith a 

"",C'o,::,,'·'-,:,_·· 

"'W~"~'~<;i,o:;; evidence that those appearing in the 
",t the dme the order was made did not understand the fu!l 

th"" order, or that the Court in accepting the evidence 
or mistakenly, then this put 

the is untenable. 

9  



,:HJ,I';';V islands Lands Titles Court was established by 
the t h July 1902. 

ijDp!i,:~a[it;.:. ri;,fv6 carried out very extensive research in support 
(;If thE: claims made, and in the supporting papers, record various 
sectkJns from the founding Order in Council. 

.2~sence, 1!'V2 G::ilYt as originally established was to consist Dr no! 
less one of whom would be the Chief who 

appointed were LJColn. WE GIJdgeon as GIllet 
Pa Arikl, their appointments taking effect from the H 

if 
' 

p;~ lViki was to die in January/February 1906, and was 

18ft the :siands In August 1909, and was succeeded by 
;Nho d is said did not undertake a.ny Land Court work 

He was ultimately succeeded in 1912 by JUijge 
from the Native Land Court in NeVi Zealand. 

[Vf,,\cGurnr"dG!~ was not appointed Chief Judge, It was Judge 
!'\/i,lGC::c!i"mick WriC) heard the application by lopu Tumu and made 

challenged, 

S,"cc;",wse the Order in Council creating the Court. required the Court 
to b~3 ";;;'ci',""tituted a least tV\lO Judges, one of whom \NaS to be the 

:"H:d because Pa Ariki was not replaced his 
i>/laCCormick vilas not appointed Chief ,Judge, it 

ls c!8i:':j~:n1 ti'1'"l\¥,; ti"':*y, Clourt was not constituted In accordance "'lith the 
\.;'(JE'C C\;;uTcii ,Therefore all orders made between the death 

::'!nd the re-appointment of Gudgeon as Ch'8f 
of three months, ~n 1913: were made wiihout 

Further, the applicants claim that this present order 
the of the Court as declared by 

pursuance of section 30 of the fQundinfd order \n 

ciaun that no formal application was ~odged to 
1;(0''; the title. 
,'Vc,:3 d:~\vn up and signed and sealed, 
:::1' )~~ui~"! 78 relating to amendments the notice in the 

Gazl8~tE1 VV8S not adequate notice to those affected by the 

'Tha VV~ii'", nt:;: compliance with the notice required und~t t~U!E' 
If;: t(! be a change in the name of owners on a title_ 

Tumu vvas acting as agent for v-.:no 
did not produce written nntlce of his 

their claims that the Court had acted in enol' 
lI,U"IS('jiC(IOIr! wfii!e there \'IiBS only one judge in office 

~~1:~)r~:~;t~~:Jn~ef~~e~!~: ~~tt~e~;~~~;t~:rO~' d~!~ 
the applicants' papers] Whel"e Restoent 

'ornmissiorer Northcroft advised the members of the ()ornrTlittee of 
~";f!;CH1:s; to fl~W';~ the matter remedied. 

; n;,~, Applicants are challenging an·:: made 
th~~~ that striking out the names of some of the 

in the lanes stated above. In that regard, that Judge 

10 



M6,C(»fTr1iiCk \M~S aware of his limitations and ability to sign orders, 
Is lnustrated in the minutes of the Rarotorqan Island Council 
met<;ting referred to above where it is recorded that Northcraft 
advised the rnernbers that following a request that JUdge 

sign the orders i1e made, MacCorm1ck wrote back 
"he could not sign any of the orders-they must be signed by 

, "If"!:::;'! is not now the case, tor under the provisions 
cCi"Jcetion 4 :1 elf the CDOI< Islands Act 1915, the orders may be 

8,",' Jud'gc;, Whether an order was subsequently drawn 
up, sealed then subsequently lost in the fire in the early 
"l9g0s or nat, is not dear, Suffice it to say, that the applicants say 
that have not been able to locate an order, Whatc,;:ver tt'le true 
position the minutes 81 M.B.5 folio 309 rscoro the making of em 
order, and in terms of section 415115 an order can now be drawn 

an~J sealed. 

b:) the C!8j~T]ed inadequacy of notice for the purposes of 
~~nd j3?~ It is noted that all parties affe~ted by the 

.8\~"D!i(;dk:!n vvere either present in Court or hao filed a v1ritten 
;,~;(~n;~~Gnt to me Clearly notice vvas aoequate. 

tr"tS: challenqe against lopu's authority to act for others does 
not stand up. TI'~'3 minutes referred to above show that three of the 
owners W'8re present and that Utanga Tumu had filad a written 
consent. 'There is nothing to show who produced the consent; but it 

possible, in fad probable. that it ',"{as one of the otner 
!"'nn,co",,,,"',,'j'(iI'"'1 uvvnen,; Who produced the consent it is of little moment 
["!(;V,iBV",j; since the other owners were present and raised no 

The COCff\, Islands A.ct1915 came into effect or: the 1" April 1916. 
Included arnoncst the provisions of that Act were the roi/owing 

" to, the validity of orders despite errors or 
rorrn tn~'!reof, or U19 practice of procedure of the 

~St-Jct ion -4 .,~ B the Court to validate i'lny order of the 
C:;ourt \F}lr"ler~~ ouestions vaHclity arise. 

With the oreatest af roscect to the applicants whll... acknowledoino• ,~. I • .• '-'" ... ~. ~ ' ..... -" ';;j f ' ..... 

the!:rernenrJous amount of research they [lave undertaken, 
beceuse ,.)f f,;:""~e· !~~1'C;~~ of conclusive evidence that the Court was 
;TJ;;\S2~4d the 'la~~reei'nent/j and because the velicatinc 
"'}'i of sections '~15 and 416 of the Cook islands Act 'i915~ 

"'·L:DVert thE; aqatnst the jurisciction of tns Court this 
Court nT!.iS~ recornmeno that the application under section 390/\ of 
tl'12 C>'=:!IDk islands )1~K:',1 .~ H15 be dlsrnissed. 

A", stated :.11" F(~ •e- . +1 ., t' ' c •,,' "','~ ',.0, c., !.i <;, c: is current y an rnjuncuon !f1 place in r'espect 
\:;:r ~':I! 'the "Turnu 1,.2(;[08" As the applicants have also challenced 

dUi.h":,C!,:.i'i-" 

orthe oroer because of the purported fraudulent acts 01' 
,,,,,1; \I'",~~ the injunction should remain in place l,nti: 

!'-~¢iS tHei~n d(::;:termined,tJ 



iust.ce Greio issued a minute following consideration of the 
.' v ~ 

Justice said at paragraphs 2~7 his Minute: 

112. 1 have considered the report and recommendation and have sought 
~~\nc! further submissicns from counsel but I feel unable to 
r;i";:''(\T',i,,,,\'.> (fly consideration without further submissions and possible 

~i,OP!li:~atiioi, is to set aside an order made on 1;3 f'IiaY 1912 by 
r\ilo.GCGrmick, The order amended the Vesting Order made by 
Judl~e Gudgeon on 10 November 1905, Because the 19"j:2 
rei8te8 to the 3 titles in the entitlement above! understanc, with 

that only those 3 titles are in issue in this application 

to be a number of points raised or in issue Some of 
I believe, been fuBy canvassed in submissions on the 

tnc) Judge's report. The points I have identified are as 

~ nera was no jurisdiction to !'nak!B tkla 1912 order 
I!::iit:"';;.:i"use the form of appllcation or narne+!, 
an amendrnent, was not contemplated 0, recognized ;n 

lurisdiction given to the Court 

T~~\\'l' Court was not properly ccnstituted [P8i:;aL1Se 

Gii.2;" no Chief Judge. 

Court was not constitu~~dl::lacauSQ JUdg~ 
M,,!{;:Cormick was never appointed a ,Judge (,If th~ 
Ccmrt. (See Applications' Appendix VI; Mil'wts Book at 
i~! 302 reply by High Commissioner 28 tt!.,g~-,st '~gi2), 

9'12 order was invalid on various grounds 
;",~." ,d'''''' absence of use of proper form, lack of sufficient 

not initialled or signed by Judge or Ci1ief Judqe. 

'l"e farniiy arrangement" or agreerrient mentioned in 1908-
Hi12 by the applicant \lIJaS an exchange of land and the 
tanoowners who purported to consent 10 the order as made 
did not understand that and did not frs@ and inrormed 

ThE; order was obtained by fraud ,;)fj tne Court in which 
of tha Court were party to or 

",.,;".'".\, ",,,,,,,i'l't" or failing to lntorrn the Court of ?J·ie true nature 
or ti'~€ transaction, i understand that it js aoreed that this is 

''!"latter which is separate from the 390t\ ~ and is 
to be; dealt with In different proceerhnos need not 
consider this point further. I ObSfli'h' a:" '2! (;2)';8at to 
thic.r\ if the Court was to proceed unoer 8.410 Ox,k i",!~~n,.,,,, 
Act it would be difficult to be atflrrnative in equity, and gooo 
conscience VJ!th fraud allegations urresolved. 

and (c) do not appear to rna to hav,o' bssn dealt with in 
,At least not In a way in which I +:::2:11 welch to ~he 

i;r(,iz;;~sk:.'rr';; tor and against therT\,' .. . 

12 



2006 

'0, ask th(lt Counsel consider this minute confer with each other and 
0;' separately make submissions as to the course they 

t;U"_;~I'''''''\ H-le ,,'natter should take 

I this matter relates to actions almost a century ago which 
w'ere not challenqed until about 90 years later there needs to be 
some to that state of the orocoedinos. This is particularly so 
a~, ther'!,; is ~~ continuing injunction which prevents dealing with these 

(Emphasis added), 

I'v'linute, the applicants filed submissions on 16 September 

submissions dated '1  

submissions (by John M Scott) in October 2005.  

,- " ". f'" . a ., rl h" f !'i 

2004, 

ror me appncants rueo " i\;'lemoranuum, w, .!cn re,errs,:, 

(("tatter and concluded by statin~i in paragraph 8 that: 

"Th;;;: former Chief Justice retired before this esse was disposed of. ~t is a 
1',,,,',~nL,,w matter. Thi~ Applicants believe it would be appropriate for counsel 
to seek c!lrec:tions from your Honour as to how the matter should be 

a MinutE! was issued by the Court which noted that the issue 

aresentanon of oral evidence had been raised by Mrs Browne 

a hearing on behalf of the respondents, (There were no 

'h trther submtssions were received, the Court would decide 

1 issued :<\ further Minute dated! 3 2006 in which i 

nor !VIr MHchell were available, That [''/Hnute then 

','veRne! be convenient to hold a further hearing Counsel were 

st;~::H}~;!:d! that It d'~d not believe thata further hearing was appropriate and that 

was for rna to consider the submissions riled in response to the 



.iusttce Greig following his Minute of 6 July 2004 and then 

[35] The !vm ILl~.t> 

.c, VV",lS that, although at one poi !It both had conveyed 
Justice Srnitrl they would be calling witnesses, neither party had 

clone so and neither party wished the matter to return to Justice 
Srni±h HC"i':" hearing of evidence. 

:3- consent therefore I wlll now rule on the 390A application made to 
Justice but the following points are noted: 

P,G proceed! shall check to ensure that tVlrS Browne's 
subrrussions to Chief Justice Greig in answer to his queries 
ceiC:'[U8IiV address all of those queries 

Li3"r\!!s;; is reserved to Respondent to apply to remove the 
injunction from all or part of the lands affected by 

th,1( injunction." 

thus rendering any reference 

submissions i was troubled their complexity. ln the 

have written submissions 

the key their cases and that that would be followed by an oral hearing when 

elaboration of their written submissions. The hearing 

of Greig J and the addmonal issues that it raised, 

~t 

view of Smith J in his report to which I have already 

appears to have been conceded 

be noted. First of 8S already mentioned In 

since the only Order challenged is 1912 order 

case has thereafter been cha only to 

if; Section 73, Rarokava S€iction 

68, 

h,!;aiint~ in Rarotonoa in March, 2008 although the 
n~:,:Ci~",;S~HV to be confined to lands the order, if the 

would be sought in relation to other lands. In his written 

14 



\ 
<::: 

submissions (.11 ",,:7 11/1;;i(cl1 2008 the Applicant said they were seeking the following 

remedies: 

R€;Cii~,IJc~H" to i(Jentify all lands in whicii loou Turnu is recorded in 
are not present, to add the names of Utanga Tumu 

Iumu (0;" issue) and to apportion ihe three shares ocuauy (MB 
2/142\ tvr.B ·rJ~~l)tl--27r5 ~:~ ~),3g0a(7)), 

favourably consider an application from thethe i_.anti Court to 

""",I,":'''''' of tvlafigaiti Kairoa 30 + 54 No 1. The ~;{feGt of the strtke outs and the 
of

to secure for that line an unfettered title to the '1 rood :24 

the family lands nas now had the effect of 
to an emboldened and acquisitive lopu Turnu nne 
line's TO-80 years undisputed occupation of this 

sl,z:r(k::m ;;~no l:h~~ Applicants seek an appropriate remedy of thai effect from the 
C~cu:r; )). 

That th.<:\ injunction in place be continued for a further twelve months and that 
the Applicants be instructed within that time to brlng before the land Court a 
n~di::;trjbutlun SChl'!!YI'i~) tor ail the Turnu lands with the object cA' restorlnc equity 
benrifit3n the three branches of the family in the hotoinqs of the family lands 

iiia! has accrued to tne lopu Tumu branch of the farniiy as a 
t.he ~njunGU(Jn be subject to redistribution or 

reasslcnrnent in acconiance with the redistribution scheme in 4 above," 

They have acknowledped the lmpossjbuity of proving fraud 

r:;hanges made by the "1912 Order. This 'withdrawal is 

U'1e Cook Islands Ad (see paragraph f of his ,juiy 

J will endeavour to capture the key points made in all 

the parties and also in the ;,Jri31 argument before me at 

applicants discussed the question of Why ali three 

~-i B05) and were later removed the Order 

15 



In presenting these submlsstons they sought to challenge the explanations given by 

the respondents. The applicants classified the respondents' explanations as follows 

:;1!:';;.nn;:.>n"I.'Hi'" theory, which in essence contended that the 1912 

\Nf~;S· a consensual rearrangement; and 

',r'''";~'ie theories it was stressed that Cook Islanders do not lightly Of 

the rhetorical question raised was how did the 

as be~n~g that by virtue of loou 
assumed rights in lopu 

name appeared in some lands at the exclusion of his 

his sibnngs should be struck out of the three Takuvalns lands. 

" al'Q'ument was essentially that by virtue of a flawed adoption, [46J 

after the "1905 and 190B hearinps were completed. 

a.rguments to have any ~t should neve 

been' maos the appllcabons concerninp the 1905 and 1908 

'I:~ 

11:'3 



order 18 S(i.<ptember 1~)'16,14 This aspect of the applicants' argument assumes that 

it 'was "vvho made the applications in 1905 and not lopu Karnoe. 

CJ declared In 1905 that utanga and the issue of the 

permanently fixed in the list of owners of the Tumu Lands 

protsctmq the applicants' lines further attempts at 

dis,enfranGh!s(~ment;5 This position was reaffirmed by' ,b.ySOf'. J in 1916 ':/\lhen he. 

t\n~j'~i'!'"d !J'mi successors in the Turnu Lands were the descendants 

Turnu, Utanga Tumu and the deceased 

SI",;'1,,;; applicants argued that this order showed that Utanqa, 

connection to the Tumu lineage and the Tumu lands was 

through Maria, their mother, Moreover, the 
in 1905 that the land was to be vested In "Turnu son 

"""'i':"''''''''': tni"£¥ Turnu was inheriting the land by virtue Maria, 

have an exclusive relationship wiH1 lobu Karnoe since lobu 

Arerano: and Utanga all descended from the same Anautoa line. 

Bnp!lI:;;~I'lts, !'"eter!"5d the Court to the genealogy at MB "1 A (6 September 

tree flowing from two \fV~VeS, 

wife, Vairanqi, were lobu Turnu, Utanga and Arersn~ll 

descendants of he and his Sl3GC)nd 

q:n1rldSon). 

I{BJrlOe but rather, 

family 

elf otherwise, was a "non-iasue". The applicants argued 

mat ln~ resnonderits' claims of adoption were not supported at law, Counsel for the 

edthough s 50 of the Native Claims Adjustment and Law 

had only come to their notice to makino their 

'NE):; dispositive of the invalidity of the Adoption Order. That 

form by the Orcer-in-Councu of C;ctober "1 

as successors in the Tumu !;f:H-KfS the descendants of 

17 

~", .•,,".J',"';:"',,,, iHj>n",'IUUS descendants of the Anautoa people in total) as 

f,nd there~;"~~ ~;~~S~:~~~t~~ep~a~~I;·i~~~h~oT~~i~i~~,,~:~~~;d~:~~~:~:~:;~~ ~~~r.:: 

iDpU Tumu on 6 September 'j 91C. 
diose proceedings. 



"No claim by adoption to the estate of any native inhabitant of the islands 
ThG Cook and Other Islands Government Act 1901, dying after 

hI''} recognised or given effect to unless such adoption shall 
in the Cook and Other Islands Land Titles Court in 

!i.:;;'!Juiatiol1s to be made by the Governor in Council." 

submitted lhB& thit~ was the end of the adoption arqument. since there was no 

being registered. In support the latter argument the 

;",()I)kC~li'n;t' "'"",F""'1"""",,,"'i t~W) C;OLTl tel the Registrar of Adoptions, which commenced early 

;:'videncE"~ that lopu Tumu's adoption was formalised. The 

it was irrelevant whether s 50 'was applicable when loou 

nn'~\l~~~'1,1 investigation of titles as lopu \f</a.S still alive. 

had lopu Tumu been excluded frotT! the title foilo!'ving 

:lU(~i(l~"::Gfi (:,: s order and then applied for succession post lopu Kamoe's death, S 

'from qualifying. In that circumstance" 

or ['lav;" d~,lpended on Ayson J's order of September 19'j6. 

aware because in the hearings contesting the Turnu title in 

i,c~i1n',~ii!"H' admissions: 

to children. 1 never 

llhi:;, Court. The only defect is want of registration (see order in 

(Jc..i,:)[)er 1904,) This is only a for'~""-"'-·'" 1 d"n,"~·f the 

C"UH'iGl overlook it,aithough the merits of the case are vvith 

adoption argument as fOik)1,~(S:1S 

no justifiable grounds for accepting the assertion that 
separate and distinct from those of 

They were indistingi.lishablE; and corfrm 
'cants contt;)nllon that Where kmu Tumu's name appeared in the Reoister  

SG, ';~'CK};~:J\ou~d t'l['~:~ 1ngs. The very notjon, in circumstances such as thesH,  
en"" brnrher c:c)uid have exclusive title to the excursion of his .  

27 f\!1arch 2008 at paragraph 3,16. 

18 

[i",;,,,rests were 
, 



'!1KK:id (:on(r:,~(jict I\/laod custom, the fundamental purpose of investigating title 
,,~;ii:,>e and good conscience," 

- the law and the requirements for the constitution of 

heretore, all activities of th€, 
;"L,iUlJ:Cil 

,h"·"",i..f,',,,'~ that the Lands Titles COL!rt was leqally requireo to be made 

B deficiency which the respondents had never properly 

""'i{:::uin'3i'nE:nl of two judges was original complied with by the criqina! 

1902 whereby Lt Col Gudgeon CJ was appointed as the 

as the second Judge. The f;:rfectlve date of 

'j902. Pa Ariki died around January/February 1906 and 

Land Court from Arild ,J's 

cversiqht was discovered) were ultra vires, 

)1,?c!; the 1912 Order \NaS made 'without jurisdiction, the 

to the minutes of the Rarotonqan ~siand 

Resident Commissioner Northcroft to <A,rik~ dated 

~:he ~./vt~rk here.

e'TOf about Judge MacCormick being appointed a JUdge of the 
',f\ras merely taker: from the Ne'N Zealand Land Court and 

He could have remained her6 ! have been told but 
her clid notwi,,]j to do so. Not being Chief JUdge and ["laving left Rarotonqa 
he cannot sign any orders therefore everything is hun2> up unW a Chief .Judge 

consist of 

"""i"''''-''''!<1ln" must be heard by two judges, .Judge MacGormick 
any of the cases he heard. The Order-in-Councll says 

[VVO judges one to be Chief Judge, that was not 
iJlfcr,,,frJif ,,': t!K~ work done by him while the Court consisted of one judge 

!J8d and! hENe written to the New Zealand Government to pass an act if 
iX>:;;;~'ibk: to make what he did legaJ or all the work wiii have to be done ;again 
,r?!n{~ iitnt~ a~nd money lost," 

the Cook Islands Act 1915 

plsas. However, HhS 

that these provisions did not satisfy the statutory test 

:""."T-lf"",,,,':k' submissions dated August 200", 
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The 

[55; 

the requirements of an application for amendment 

bilcrwing the arrival of Judge MacComlick, notice appeared in 

the Cook Islands Gazette that lopu was applying for an amendment in the title of four 

lands" three of which concern the present proceedings, The grounds provided were 

i3rf'an'tJ""rr~'~,nt and consent. In addition, the respondents, in their final skeleton 

"hrn'c"""rt,,;',co ",p, oaraoraoh 8 contended that in '1905 the names of the other 6 persons 

FmC!! had to be removed, wntch was the basis for the '1912 iNe~n? ''''f'T'on,,;;'c,tLs!v ','",'.U, ",';"""" 

lopu Tumu, during the 1905 proceedings, should have 

not only himself but his s[bHf1~lS as well. Rather. as could be 
(jk'!:",med at the 1905 proceedinos. lopu Tumu attempted to 

lands in rrlirnself, to the exclusion of Utanqa and the issue of his 

-!,~li§ argued that U Col Gudgeon CJ tried to permanently 

thwart making an order that the names allocated to the Tumu lands 

[57] 

request to have his name only placed In the Order of 
;~1 

Sec~-:mdJy, Gu£;deon C,J declared that the lands 

."'i',,(,"·~''''·U to loou Tumu's claim that the lands were "the 

:22 Unfortunately, in direct contravention of Gudqeon's 

Order that names be permanently fixed, the F'.egistrar Blaine, in 1912, initialled 

the 

thai lopu Turnu was deceitiul in the manner In which he 

names contained in the '1905 Orders struck out in that ~~1 

Turnu claimed that he had "put the names of his s~bnngs 

that the reference to Tumu's 1908 letter In the 

in that it was described as an "application" (which the 

contended ~J'1ar ~t vvas not). 
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;nn{·~·\!C;';'·i·Tts; 0' ' ..,c,,:.u that there was no legal basis for the application and 

.<>". ".; C•.i·" "."" that tria matter even came before U Col Gudgeon CJ. jf 

'·';"":'V·'OO"",'\ formally then he would have been required to satisfy 

,·"n,rl-~,"~ h,n.,..,·,.,hh, requirements of the Amendment procedure and only then could it 

flaaring, These formality requirements, notably s 25 of the 

1902 were that an application for an Amendment to title 

tinere were grounds "to remedy or correct defects in any 

or to give effect to or record the intended decision ... ". The 

lopu's letter of 1908 did not seek to correct or remedy any 

under s 25. This point was also made during oral 

"1;}il]!!;'~~2't;TiL2' also appeared to allege that 1 

because of the fact that the h·:>.··,"'·.;"~;',ir".. resembled that of 

that family arrangement and C{I:'"1,,,;,,','r'" 

names E;xpunged from the title) were not acceptable grounds a s 

of the Order in Council of 7' 19'12 provided  

correct defects or errors in any proceeding or document, or  

the intended decision in any proceeding at any time, 

or not Since lopu's application coulo in no way c!aim to a 

was not contemplated or recognised in the jurlsdiction 

regard, in oral submissions, Mr f\llitchell contended that 

s .399(2) of the Cook Islands Act1S"! 5 (constitutional 

expression used by lopu in his 1908 letter which \,\;'8S 

contended that there was a ramify etrenqement but 

farnfly etrenqement \vas ""C·""',,,, a form 

.D,,,",,",''.>.,.,,,.,; agreed to forfeit their interests in the Takuvaine 

IOpU agreeing to forfeit his interests In all the Ruatoriqa 

2001 at 8 
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applicants orooucec the diary minutes of 8 meeting held by the Utanga 

[65J i\rerangi and Makiroa Arerangi were present at the 1912 

hearing, the ,judge MacCormick spoke of the "family arrangement" 

that Mern, Arapau and Maklroa wished to have their names removed 

name to be excised. The applicants contended that 

believed existed between lopu Tumu, Utanqa and 

arranqernents' and "consent" would not have alerted them to 

contended that those present It/ere completely unaware 

removed and no land exchange was to subsequently 

[66],;CH:;;;" consent, the applicants contended that Judge MacCormick 

niC! not in!:!::; the nature or history of tl"1$ lands in question and failed to 

appreciate that the consents were neither free nor informed. Although the officers of 

Blaine and Savage, knew the background (and the existence of 

made no effort to inform the Judg,s-

there were numerous formality problems with the 1912 

in Council required tnat Orders be authenticated by a 

consent 

Titles Courf5 ("the 

the judge and Rule 

- the removal 

initialled by the Registrar Blaine and therefore did not 

to be signed or initialled by the Jud f,}8 

if 

C:::oOK and other islands Land 

ali orders of the Court to be drawn up, as far as possible, 

'1 2 Order "vas never drawn up by the Registrar: 

20C"ll appendix \/(b). 
!f\J( \/8rnber -190:2) "J 69-~-1 
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"no amendment, whereby the interest of any person 

,,"'f,,",',.-""",; ''''''+'''''''''",,0,,", shall be made without due notice, nor untli opportunity 

to show causa ageinst such amendment has been glven" ~ the applicants 

complied with; 

that 

tl~;:;nSr)n :;;igning any application, notice or other document, or 

any proceeding as an agent, must file with the Registrar an 

signed by the person on whose behalf he claims to 

act Sl.ichauth(')rity may either be general or in respect of some 

rnal.l.er. /'J\ general authority will hold gOO(j revoked 

to tile Registrar:' 

it,rnrf1'C">(1 that as lopu was making representatlons in the name 

he was required to be properly authorised to do so but 

MiteheH referred to s 416 of the Cook islands Act "1915 and pointed 

to now make an order of validation. in that regard, Mr 

be inappropriate to do so because of the equity and 

because of the murky circumstances of the order in 

first against equity and good conscience to validate the order now. 

the passage of time was net ;3 nurole as all the 

eaootion theory) 

the respondents was the actual SCiLH"Ce of tile title "Turnu". 

numerous documents ShO\Nbq 

',')1' ~r)I:JU Metua, lobu Kamoe aoopted lopu Turnu from 

tih,:'; children's rather was from the Anuatoa line). Therefore, 

Tumu lands was through 

c::'ec'sr"le th':; fact that they had no right to be there. 

connecnon between Utanqa and Arerangi and 
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[10] not <'igree with those accounts in the Minute Books which 

Utanga and Areranql'e mother) was from the Turnu line, 

Rather, ~h;:;; respondents preferred to adopt the position that the record was 

confHcting and referred evidence that Maria c-ame from thr3 Uritaua line. 

court records, the respondents emphasised that the Court helo 

were Turnu lands. Had they been Anautoa or Uritaua lands 

that Utanga and Arerangj would have been rightful 

be seen from the evidence at the time of lopu Turnu's anplicatiorr. 

lopu held the Ranqatira titie. in contrast, 

\Jvi'10 clalmed to be the only suritving members of the 
and had not lodS;E!o a claim for the lands in 

respondents argued that lopu Turnu would not have been 

title had hE~ not been adopted by lopu Karnoe. 

[:;:;rOV'lne for the respondents stressed that "the source" was 

applicants rnay have dispossessed by lopu Tumu's 

:.0 show their connection to the Tumu land source. 

submission that somehow the 1908 letter vilas not 

application They pointed out that dunng that 

Court outlining a request and providing groundsfQl" 

tc amount to <~ ...n .•'.·..,,-,]! 

[7'3] 

, /\s to the argument that the 

by a judge, the respondents submitted that this was 

"inc! could be easily rectified In any event, the respondents 

application 'was; and 

the Order in Council of 7' JtJiy 191~~ that a Court coulo 
or errors ln any proceeding or document, or 

'eGO;(] the intended decision in any 

that amendments 



that there was no evidence in the Court records to 

the 1908 letter was someone other than lopu Turnu. In any 

,event, even If he cnd not 'write the letter, the application could not be invalidated solely 

Th€1 !,.,,:,,;{)[cn,JE;j'iU; ,'/'''''''::''~"'''i,e"<,,,,"'i that, contrary to the applicants' view, the Court records 

';i,,Ia;;;, 9\'len. At the 1912 hearing the chlldn~n of Areranqi were 

was provided with a document signed by all of the owners. 

:,;xli,80ed failure to obtain written 8Lnh\;rity to act as agent, the 

an authority was never SOU91it no!' was it necessary. 

Tumu was acting on his authority, therefore 

uJred, 

nTl,""nii:;lT;,--,n appeared to indicate 

i\'1acCormick orders validated. rile respondents relied 

islands Act 1915 which validates orders despite errors O! 

or the practice or procedure of the Court It also clted 

judge to draw up, sign and sea! any order made by the 

with the order taking effect trorn the making thereof. 

relied on s 416 which confers on the Court the power to 

where questions of validity arise, Assuming that the 

not been remedied, the respondents submitted that this 

(me where ss 399, 415 and 416 applied. 

that equity and good conscience prevented the Court 
Mrs Browne 

then issues of equity [iOOO conscience actually 

provisions, 

Gcrrect the 1905 Order which had erroneously included 6 

respondents included in their submissions their explanation 

"( ~.IOtj minutes and noted the inconsistency between the Court's findinc. ..~ 
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for example for Section 73 at Te Piri, although the Court 

to !opu Tumu (or Turnu, son of Maria), the Order included 

respondents argued that lopu Turnu, once he realised what was 

narns only be put in.26 

Browne for the respondents submitted that the 6 names were  

Order was made, i.e. in error and tt"ll;~ Order therefore  

'1 
'..1 the Court should take into account the fact that the 

consent and that an order made 

referred the Court to the minutes which record that the 

,>'Vc:li!, not present but signed a consent ;;Jgr8elng to 

consent form signed 

Arapau and Makiroa. 

Deceased (AppeaI No. 213 196,(1 ) which he in that the 

and had to be binding or: 

v Tueken« Toeta (30 November 1995) (CA) where the 

to succession proceedings, the was 

The Court of Appeal also observed that the party was 

W6B Court was closer in time to the events in question 

nk:r,,: intimate knowledge of the 

hearing cases at 

to be more accurate than jud1;;Jes "'i,-,,-.i',',,~lurn 

that 

contention that H18fS was any 

the minutes of the 1 Utanga family meeting 

applicants' argurYlerrt 
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consent no (E;11EH1[mce to any "exchange" arrangement nor did the Minutes of 

the signed consent form dearly spelt out what the 

acreed that their names would be removed from the three 
",of 

ciJd (Kit assist lopu Tumu when he inWaHy claimed the lands and 

fought Glailnant~'.L This agreement was in writing ~ the exchange agreement 

their ancestors thought tht':y were agreeing to in 4 

despite a VI/ritter: record the ag-reernenL 

the contention that any family exchange would have 

"""",,'\in,",;;., as the respondent families occupieo lands in that 

the notion that iopu somehow acted 

his siblings and their descendants. Although the 

W"""",,-,"i" tnat t.t Co! GUdgeon CJ had attempted to thwart Iopu Turnu's 

"",'"",,,,1'1'" and that the 1912 Order would never have occurred jf 

been present, the respondents painted a different picture 

1:0 a letter written to lopu Tumu by U Col Gudgeon C,! dated 

".'," ""c:',, the fotlowlnq passaqer" 

'::;aying you are tile only TUi11Li that i know of one it was 

stood for over 93 years, 

Samuel v Teuetiki Teimeu (Court of Appeal, 13 December 

'Ii;,.,,; C~Oi.Wr of Acpeal approved of Smith .J's lower court decision where 

weight on the lack of challenge over such a long time as 

with the earlier ords Ie:,; , On appeal, the of 

aooroacn and noted that not had the cases not been 

vears. no fresh evidence had been produced and no 

orovided to warrant overturning t!n.r;;r"~,,,, 
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ratio of the Tau Samuel case, the respondents asked  

the fact that a large fire m '1990 had destroyed many court  

the applicants' case had reduced from 18 lands to 3, the 

Court to make an Order lifting the injunction on those 15 

""'""':"1'"",[":'1"'1'" by the present proceedings, 

,2 !rPJalid for any of the following reasons: 

error or ornlsslon of fact or law in s 390/\(1) 

Act 1915 (e.g. lack of consent, incorrect 

certain formality requirements. 

what remedy must follow under s 

, can the order nevertheless validated by virtue of s 

most part fa!! away. In particular, k!~~ 

'j t~12 Order. They an3 only if they 

the Court in '1912 was mistaken, or omitted to do 

Cook islands Act 1915 and the relevant 
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i'.\ir\[!€midrrii~Hi1: ;;)If ardell'> after tItle ascl<,rtainoo~uo{\) INhere through 
rni:5it;;)l«~'. """1'01" or omission whether of fact or of law i10wever arising, and 

",i'""">"c,,,· cd party applying to amend or not, [[the Land Court]] or [[the 
Lanr) Court]} by Its order has in effect done or left undone 

c.,,,,,'-""",""';","" 
\ivhic!i it did not actually intend to do or leave undone, or 
which it \CIIQuld not but for that mistake, error, or omission have 

done Of undone, or where [[the Land Court]] or H the Land Apoeuate 
CourIn has decided any point of law erroneously, the Chief Judge may, upon 
the ,,' in writi~g of any person alleging that rle is affected by the 
rn!;&t~~kE~, error, omission, or erroneous decision in point of make such 
()r{J"3!" iCC matter tor the purpose of remedying the S;:1m(') or the sffect of the 
s,'"r",' ::1':, the nature of tbe case may require; and for any such 
P\..'"po~>,::;t dc(;"ms it necessary or expedient, amend, vary, or cancel 
anvoroer Land Court)} or [[the Land Appellate Courtj], or 
r~3VO\\,f:, :2:my or intend decision of either of those Courts." 

is whether in 1912 Judge MacComdck 

or IEPJVH did not intend 

01 raw erroneously",  

1St whether the 1912 Order was invalid for want of jurisdiction  

i-td\li,;; not contested the i 912 Order on the grounds that Judge 

of law erroneously. Rather, the focus their argument 
MacCormick was misled by the "family ,':]".t'·''''''''"'t:'',cy"-,,.,j'' 

therefore erred in making ths orders 1"", did 

issues in this case are legally simple, the fads underlying 

disagreement between the parties over genea~agies~ 

arethe Tumu descendants, and the identity of the cdginai applicant 

or his adopted father lopu Karnos). Tile applicants have relied 

spanning decades and relating to pieces of !.ancf 
Turnu "pulled the wool over his siblings eyes" and had 

which they were iegally entitled, 

the Minutes and the Gazette records in detail. 

of the 1905 hearings, 

has arisen, in part due to the use of one name ;0 
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[97J 

[96]	 WGJS present at the -1905 neannqs concerning Tumu land. lopu 

Kames	 gavEl evidence as "lopu" that when Maria Tsoepai died, he adopted lopu 

her son. 85 his child. He also gave evidence that Maria was a Turnu." 

is the 1905 rninutes'" could be to either lopu senior or 

""~·t:,,,,,,,,,,,,···,,,,,, to umu" is not always to Turnu senior - for example a 

".jU·CH:"'·'" as saying "I do not know the instructlons of Tumu to Te Ariki 

he \NaS to 110!d the title for Papa. You are a son of Taruia i don't 

is neither Tumu senior nor lopuTumu as he did not know Maria,30 

-1905 with respect to Te Section ?3 at [98] 

"1 ~1n;;8f€J ','V'f)O is hirnsslf a Turnu but not of the Ruatonga people says both 

T,~Elai'U1J and the present Tumu son of Marla are Tumus. P,nd the Court 

respect to Te Plri Section 73 (and, by analogy to the other 

what becomes clear is that during the 1€l05 proceedings the 

to lopu Tumu, son of Maria. The Order on page 380 

which is cross referred to above states that HTe Pin JS 

~'"\"I:"l[,''r!':" it to him", In light of this cross refemnce,32 "Tumu" here 

Kamoe, 

in turn implies that Turnu junior 

out that althougtl applicants 

that lopu Turnu \NBS 

zs Refer ~vH3 2/f5 ~ -'l g 
2~J ~S:j~;e rv~ B 

v·t,'~(~'l \t~b~ll 

the Court, Paenul was a SlQ:lng of Tautu, the applicants' 
Paenui and Tautu's father was ~"lakaa Tecafuakmo, the common 

Tepatuaklno had at least four children which led to th~ Arika line {through 1"'115 
his son Tautu) and the pa~Q'Ji line. 

2nd l\i'fS '1/380 (18 Apr!i "1905). 
contained In the Register Of Title for Te Pirl Section 73 and 

[)8 the reference to lopu Kanloe. 
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Elii':'lCl~"li{)ns ~H'(; in terms of this enquiry since, absent allegations of fraud 

been abandoned), they carry no lega! weight 

11~e s(}urce theories 

tms argument is not directly relevant to the enquiry under s 

did not rely on the adoption to show that Judge 

MacL~onl1ir:k. '.M8~; ;n rernovinq the names from the tities in 4912. However, the 

UU:,OfJ€;S were canvassed at length and 

rif"'''':-'','''''' concernlnq the "adoption theory" cannot be sustained for 

it does not matter that lopu Karnoe may not have made 

Karnoe was present at the 1905 Tumu lands he,';1rings 

i'":>,·w·,.>,:",, land should vest in his adopted son. 

of Ayson J concerning succession order;".'> (and the finding 

as the Order was 

':;:, succession to lopu Kamas in follc\lving blocks only: Te 

,t,ngakopua 125, Ranqiatua 1030 and M.angaiti Kairoa 

findings concernino succession were not of gene,a! 

son of Maria" in the 19 April 1905 ()rder did not 

the Tumu lands by virtue of Hafner, this Court 

'6";"':',""1-'" as being for the purposes of identif1cation only and to 

his adopted father, lopu Karnoe. 

::!oes not prove that they have a connection to the Tumu 

;",,,,,,",:,':;,,r', between Arerangi and Utanqa to the Turnu lands which is 

19'16 Ayson J Order which the acpllcants reued on to 

case ls 8!~ainst it since Ayson J conclucec that the Anautca 

purposes 

! 
'.. 

at '1',," iVi:3Ibr,':', ,'3'i',/aitak:",:a Anqakopua 125, Ranpiatuai 

has held above at paraqrapn ['i 

is equivocal. 

.3 ",,



iEt;iatd~ess of the adoption theory and any connection Utanqa or 

had to tile Turnu line, the 1912 Order which was contested was .Ar-erangl 
made bv consent. For whatever reason, Utanga and Areranqi consented to the 

names. That removal does not seem so odd in light of the 

prior to 1905, only the Tumu name appeared on the 

,'/c:;u~d appear to support the respondents' argument that the addition 

i'Vir1'1':3::;: iinHHJ5 V!l~)S in fact an error which the 1908tl912 application sought to 

is dealt with further at paragraph [1161 below under the section 

aSDS'::t of the respondents' arqument, Court would like to  

no \Jveight to the letter that Lt Col Gudgeon allegedly w!'o~e  

H;f1fj and which the respondents relied on. That letter induced  

'i8sHatinr1 in saying you are the only Tumu that I know of and it VIi'aS 

Turnu lands after hearing the claim of the Tamarua 

where the Court refers to this letter lrnrnediatety warns 

f",l;i~.,""~,,, on it: lopu Tumu produced the letter as evidence and the 

itnv~ original document W;3S not produced in the record 

contended. apart from the Minutes Of a l'VH',.eo.+'i",,,,, held em 5 

975 Thi:;lir,~ rS no evidence of an alternative family arrangement 35 the 

These minutes are too far removed in time from the actual 

rei1abie evidence of the nature of the 1912 fa!llily 

gives them no weight. Since there is no evidence, 

to have erred in removing the names on grounds  

arrangement  

that those present during thei \312 hearings 

unde.stand the ful! impact C'? the Order and therefore had not 

consent. it is insufficient to rely on oenerallties (i.e.
...." ", 

era did not fully understand the Court processes, younger 
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siblings defe:iTed to thE;ir order siblings). Rather. actual evidence must be provided 

u!1{jerstanding, or rather, the presence of a misunderstanding 

would have on ownership. II: this regard, the applicants 

the parties was neither free nor i:1formed but provided no 

As Smith J rightly found. therewas no such evidence 

Court 1-\r.:;cordii1giy, the Court did not err in accepting the evidence before 

that Judge MacCorm:ick did not enquire fully into the 

in question, and assuming U<j2! this would be a valid 

proper 

that Judge MacCormick failed in duties to make a 

...vere fully represented, the Arer:angi line in person. 

\"1 "i,",n,~"',, consent form. There is no evidence to suggest trial Judge 

not GCir1C)L,ct a proper enquiry. The applicants have assumed 

him of the background. the Gudgecn 

'\f);~\U(>:1!·mlick may not have made the orders, This Court does 

assumption. Regardless of GUdgeon's 

\t1Iith <'1 re."Tfc~V::'i!i ,~:;,u.;oi1§ftnt. This necessarily means 

not 

the court, the parties consented to having their names removed 

E'tf}]';,'.18S with the respondents' reliance on the decisions in Re 

.!,~"k,,·",t'"'''' Toete (30 November 1995) A. Court must be '....au<""".,:,. 

and with sparse records, about substituting its Vh~\iVS 

j(l time and space to the dispute in question. jUd'~E; 

and four members of the Areranqi line in his courtroom 

();der, Furthermore, he had a written consent 

'were :::jiven the opportunity to be heard and judge made 
ji" ncr evidence Which would displace the :01""'".;' f!'rlf,,'rif',n 

Court fu!iy endorses the foliowing comments made by Smith In 

'ThsCcurt ;0,mJ to the extent that he has jurisdiction in this matter, the Chief 
Justk:e must UpCHl the best evidence avauable, rather than 'r\t,..,,-'n.rnt""',",,e,.,. 

;'r\ page 4: 

upon 
oe:C,f:":at!('dl 

Ervi(:-8 t'jce h~/ subsequent gerierations. \l\n-~H~(~·.a rnodern 
(j','"nef'$ or claimants. seek to alter or cancel orders iT18d,,, the 

tl'16 evidence and consent of their ancestors, the COUl'i, or inthis 
thl~ (;rd~f ,_,hJSt~C€, must vvefgh, not only the and vlev:ls of 



"'1'""",1" arrangement" and "consent" were not appropriate grounds for an 

respondents' argument that the expression "whether or 

implies that no formal application is necessary is persuasive, The 

,-«",,"0,""""'"",,,, to remedy any errors or mistakes which may have been made 

,'''''"";",,,f,.,,''''' intended to facilitate the process rather than hinder it Consistent 

i"',[r'{"'J';'''inn, ccntemplates that certain errors could be fixed on the Court's 

application. 

did not require a formal application of the type contended 

Turnu made an application in writing this V~j3S sufficient to 

reason why "consent" and l~family arranqements" could net be 

properly made out a case for ~""""'Cd~" or correction. The 

are agreed that prior to 1905 

Usteclon ~n 1905 the names were added in, respondents 

lopu Tumu at the 1905 hsarinqs asking that 

comments are not conclusive but indicate that there was 

the 1905 hearings and that the names were erroneously 

U",,~t is so (and the Court does not make any concluslve 

the application in 1908 was one to amend an order on the 

error.. 

rules and regulations 

{Ol;C\'lN~,jS provided in the Cook islands Gazette on 14 November 

~VE.m~ made by L.t Col Gugdeon CJ pursuant to bis authority to do 

of 7.July 1902 which estabhshec the COOl" and 

Order-in-Council provided 

tt'~B Cook and Other Islands Land titles Court rnav, from 

~n8~;e (,mel prescribe rules of practice and procedure and farms of 

unoerthe saki Order-in-Council, and for regulating the sittings 01' the 

the fees to be paid under Hie saici Order-in-Councs, 
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on numerous provisions in the Regulations, notably the 

52, AH ()reJen:;, of Court shall be in triplicate, and it shall be the duty of the 

c'!! urr:],:')!", mace by the Court. Such orders, if unsigned, shall be 

',W one of the Judges making the same, 

amendment shall be signed or initialled U"i8 ~;udge or 

at th~;o time of making the same and shaH soecify the date on 

be made without due notice, nor until opportunity to 

""i''C,j'\i (;;i~!!H;1?; ",f~';"m;"t such amendment has been given,  

['1.22] The applicants contended that the following aspects of the 1g"~ 2 Order breached the  

i:;ouFt's seal; 

on the Order; 

Registrar Blaine: 

obtained from Araranqi and Utanqa for lcpu Tumu to act on 

the respondents that grounds (a)-(G) are made out The 

technical defects, Indeed, th8 rescondents ;::;,impty said 

validated under the Cook Islands Act 1915, This point is 

not find that these grounds are 

\,hIa~~ [fI";:'!\,;!c1R!":] as the Areranqi family were i'W''''': ..~ncl 

an opportunity to present t:he~r case which is what 
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:>,rS~""";'l"; with the Respondents that lopu Turnu was not acting on 

in the capacity as their agent. Therefore, no written authority was 

required. 

r~	 Cook Islands Act 1916 are as follows: 

:3~,'Gifon	 ,)'~9:~ orders 
!'+::' utde" of the [land Court] shall be invalid because of any error, 

or defect in the form thereof or in tne practice or  

hi(~i~hi,·,,.,: inU\~2 

Cii';JGlic',,,, 

(?'f the Court, even though by reason of that error,  
or (Iefeet the order was made without or in excess ot  

l'oregoing provisions of this section shall to any 
;Ii ;i,s nature or substance and independentlY oj' its form :;:;r 

or procedure of the Court VIa's made without or in 

orcer made by [the land Court] 2.hall be presumed in all Court 
Hn:1 in ail prcceedlncs to have been made within the jurisdiction of the 
Court, unless the contrary is proved Of appears on the face of the 
(;rd~2r, 

":;;"~'~'"';''''''' 415 Drawing up of orders heretofore made 
':he Cook islands Land Titles Court "",,!hioh has not been 

2nd sealed before the commencement of this it\ct may be 
'.;ifK! sealed by an Judge of [the Land Court], and shall take 
,"', "".n,,',r" thereof. 

;~,cc:c,'n ,c:,'! 6'!~'''ilid;1!~i©t~ of former orders 
('.1;	 \'\fh!en G~\"1Y question arises as to the validity of any order mads by the 

(~ook Islands Land 'Titles Court before the commencement of this Act, 
and Lanr~ Court] is satisfied that having regard to equity and good 
',oc"mc,i,:~n{:;'3 ;such order ought to be validated, [the LQr,d Court] may by 

'''i3,iidaJ.:e the same accordingly. 
c'rder shall of any force or effect until drawn up. signed and 

,Jh ';"d,';\!i" shall be signed or sealed until and unless H: has been 
"o{,',;;"""",;"",, tG the Attorney-Genera] in wrltlnq. 

shall take effect as from ti',€, dats of th~~ order 

Constitution of the Cook Islands, a .Jlidge of the High 

~n;:;(H{;n()n and powers of a Judge of any Division the 

[ih/Ision. Therefore, as the Chiei Justice ! may draw up any 

Cook islands Act 1915 or validate any orders under s 416 

s 415 of the Cook Islands Act 1915 speclfica!!y 

iscussed at paragraph [122] above Once th,;;; "1912 Order is 

c'lCirl,,',C,"i:,Hplv drawn up It will take effect from the date on which it 
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remains is that of the constitution of the Court back in 1912. 

covers cateqortes of invaHdities: (1) tnvalidiues as to form and (2) 

invalidities as practice and procedure of the Court The invalldities as to the 

come within the more specific s 415 and have been dealt wtth 

constitution of the Court, to the extent that it does not 

excess of jurisdiction, will fall within the category of 

Court". 

hi~\\he i:H~",~ented two arguments as to why H1e Court was 

srJ!:fi')("S€~d to be made up of a Chief Judge and a Judge. When 

'N,as made only ~ludge MacCormick was a Judge, 

;, 8!'l~jtle~, <:1 Court to assume that there was Jurisdiction unless the 

to the first ground, that Judge MacConn~ck 'was not a 

not proved this ground, Although the Resident 

to Judge MacCormick as being on loan from the New 

Zealand l\l~rmi'~" Land C(;:)W't, It is ambiguous in his letter whether judge MacCotrnjC!< 

the Cook Islands or was never a Chief .Judge 

both parties), The Resident Commissioner in his letter 

,~". ,;,'" ",'" 'j 9 '13 starts off by sayin9 

t\;'~':).(;'j,,(')::Tn[CK being appointed a judge of the Land Court here' as 

the New Zealand Land Court and ient to the work here", 

on to say that "Not being Chief Judge everytninq is hung up », 

is appointed". This sentence actually implies that judge 

but not a Chief JUdge. On this basis, his letter is 

Judqe MacCormick was appointed as a Judge and in the 

he was not, HIls Court is entitled to assurne 

tr18 Court accepts that it 

jurisdiction. However, the Court is the opinion 

practice and procedure of the Court and does not 

itself. Therefore, the Court finds that a jurtsdictiona: 

38 



(,;;iitune can be validated pursuant to s 416 of the Act. The Court 

observes if Hi!S valldatlon were not possible, the Cook Islands would be in a very 

difficult posmon as !'n~my of the land orders which are currently perceived as bindin~;; 

\'1!,)uid be open to applications for rehearing, a hundred years after 

n"ttr11~:lm"~ is the operation of the principles of "equity and goad 

is 41 The applicants contended that in this ease, pnnciples 

equity and conscience dictate that the 1912 Order not be validated. TlH:: Court 

which support the application of thiS "equitable proviso' 

appticants would have raised the fact that lopu Tumu was deceitful, 

£1 reedy that he struck up a special relanonshlo w~th Savage, who hin''l'~,'·!'F 

would qua.lify as triggering the proviso, Situations 

be, for example, an equitable estoppel. This may include 

i'"",.'''"'',,,,,,, had proceeded as if the Order had not been made and 

included in the 1905 Orders had gon€ about cUltnf<~'un"::J 

for the last 100 years. That is not the case 

r":}~;:!,;!tf<",n to the three sections at Takuvaine. 

Hihere the Order in question was signed by consent. The 

strongly suggests that it would be contrary 1:0 

conscience not to validate it 

~h.¢::n'1.> ~ \,", with the 1912 Order are caught by tne 
JT8 ap,pii\::;,,"Br'rts' claims fail on all grounds, 

P36] 

not commit any mistake, error, (Ii omission whether of 

'sdgned the 1912 Order thus rernovlng names of 

,ilJidge MacCormick is hereby \ialkJated under s 4 H} (1 thE? 
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,,';; Onjs'<!' j~" assented to in writing by the Attorney-General and 

~"~"",,,,,,,,,,,! and sealed by a judge of the High Court Once tnat 

nas oroer will take effect from the date it was made, i.e. from 

s 6(3) of the Cook Islands Act 1915, the respondents are 

nt!"n;~,,"· a submission to the Attorney General which will ,,,, 

requesting that the Attorney-General assent to the 

assent IS obtained, the respondents are to submit the 

for drawing up, signature and seaHng. 

",""",,i'j,,',," issued by Greig CJ on 23 Novernber 200"l shaH remain 

the Attorney-General's assent is received and the Order 

;;;!)OV,; has been sealed, signed and drawn up by this Court; or 

Court is made discharging the injunction, 

no legal interest in the followin9 sections: 

Takuvalne: 

'''j'''';:,,)r;n,'''I,~'\''''i,~' are entitted to their reasonable costs of and ineidental to 

date of this judgment The parties shan endeavour 

agreement, the respondents shall lodge submissicns ~;);;:;;1)""",,,,,; 

days from the date of delivery' of this Judgment The 

nave 21 days to reply in writing. Thereafter, the Court wi!! 

the papers" unless it considers that a further hearing on 

!uesday,24 
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