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oh alleged indignities to continue. This Appi ication 8/01 relating to

R T | gy
that could allow such alled

s brought proceedings in the Land Division "or

the Cook lslands Act 1915 that a certain Order of the Court

(ihe Order’) was uffra vires, srroneous and founded on

il $mct and for a further and allemative order that the said order

Rt order by way of an injunciion

b with any part of the Tur

u Lands whether by way of

war nrder of this Court”

grounds were as sef out in the Memorandurm of

ion and upon the further grounds (o be adduced at the

little confusion as the respordents were walting for
| while Mr Mitchell had intended the reference in the
be a reference fo the lengthy submissions and

> applicants themselves dated 7 August 2001 °

B e
=11

Tauty, the

s removed, and his wife Rai had six children. One of

ave a nommon binlogical :

E_.L

daughier Arapau. Arapsu married Takaroa Pakau

vand had a son Tarula, the pariies’ ggeaig

zoepal, of the Mgat

The app

i

iohel sisles "The position at the
Heation was filed together with g
nher of altachments but which

§ 3

ylicants

v 20040, para B{¢). It was arqued for the applicants that Mariz
her own ancestry, thus cﬁﬂferréﬂg on all of her childeg
1 el "T”.-Ja‘*" to Tumu lands. The applicants did not submit a geneaiegy

s
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termatically exclude his siblings Utanga and Areran-gé

i, ﬁs!'ihaugh the Tumu lands as defined above at paragraph
~ation was subsequently confined fo those lands which
05 and 1212 Orders. indead, the applicants’ submissions
 anwards proceeded on the basis that only three Takuvaine

L -5

Te Piri Saction 73 &t Avarua, Bamkavs Saction 70 al

e

at Avarua.

ing of the 1900s the lopu fine livad

Takuvaine while the Ulanga and Arerangl lines lived and planied in

foof the Tumy Lands hearings were compisted betwesn 1805 and

the ook islands Gazeile gave nolics that the Land Titles Court

near those meatlers listed in the Scheduls.

ing  three applications, each application concerning

The present decizion iz congemed with Tumu's

ication dealt with the three sections (amongst others)

contended should alsn be theirs.

the investigation of title to the lands on 19 April 1905, the

blocks of land as foliows:

Svasted in equal share i

uj Tarmiu
?e:xr@ Ararang
s Ararangi
& Argrang
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rangi, Arapu Arerangi and Makiroa AI‘PI’BQQI Nieces of lopy Tumuy]
‘ae:“rj o sire their names taken out as they have their shares of the
Mar,a Arerangi tnear sigter is dead without issue and

The anly other owner is U*'ama Tumu brother of
consent to his name being [excised]. The 3 lands
12 acres and H is sad th.-:t Turm is the only one

e 5 names be deleted from the orders of the 3iands”

18] Mhe Crrder directed the removal of those namas numberad 3 fo 7 inciusive from Te

5 and 2 o 7 nclusive from the

rasponding Title on

T3 0%

~
L}

fomn i 19087 8 In &

Judge fo an “application made |

ptember 1908 which

inpu Tumu to Lt Col Gudgeon CJ dated 7 Se

'(_“’l

en d certaln lists of names

vas ignarant as o the

‘ 'th:‘at [there] (sic) will be &
oy Tasw.g are in sit tﬂe 'a'\w :m-:v at is niot that | want 1o E‘e;:&réve
i =) :W"“ﬁ* it u;sf ‘ms** o ar“amxd the ‘151' of names in gre Te-

ol

nied by I’]\i&aif iy

these proceedings

Tumu wrongfully and

sion of the nemes of his siblings. it is said that he

r brother his siblings deferred to him in the

P Gudgeon Cd was culsp
| trust in land dealing

ocorrest the manifa

By S
[ ]

ot

and Arerangl branches of §

susly disadvantaged.

ne applicants argued that jopu Tumu had 2

W itu mmch 5

e of i
JM)W‘MC m.e; 10“5 he“"m
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i subrmigsions from the applicants in response within one moenth

filed their submissions on 31 May 2002. The applicants

filed their rar missions on 26 August 2002, Smith J issued his. Report on 18

i now tuen o that Report

THE REPORT OF SMITH

unsel that the apphcation related only o thrse of the

itufing, Smith J limited his report o those three lands

submissions from both parties, and after due notice

tarch 2003, No winesses were calied. Smith J's

hat the agphcm; be dismizsed.

rv experenced Land Division Judge, provides a

-

dzims of the applicants and the issues requiring

¢ the essance of the report of Smith J

i Court erred i
the Chiaf Justice
hirn in terms of section |
1 oancal the ordar 8o as k 2 the
Hitted upon investigation of the tide, 1o the lang.

Hed upon by the applications are firsy,

urported agreement upen which the order was foundsd

and secondy,

o Tumu wrots o Col, Gudoeon
i gertain names be struck out ;
P 'when [ first pit the namiss in | we
oufd have in fulure years
uble. My family are &l in il
them of any land

srence o
: ori version of e latder,
r the purposes of misieadi
me of s impact, howey v er,
sing taken out of the lis

T and cansents




waratte for 207 February 1912 listed amongsi
ndment” applications by Tumuy in respect ©
s 70, and Taurupau 89 Rimatara 127N,

er hearing lopu Tumu as applicant, Mere
rangi, and Makiroa Arerangi, all of whom were
. receiving written consent fram Utanga
advised that Maria Arerangi had died without
' persons cansenting to the order were her
t rade the order “by consent”.

that the agreement relied upon Dy
his application was not an agreement io
at ar agresment to exchange intere i
» accept when one lcoks at the e :
folio 308 were [sic where] it is ¢ fecol redadd ”
=if but by a famity agreement | e
emphasis has been added.

i of the proceedings that there

w1 whose written congsent was purporiedaly
vriers whose names were (a be ak
in Court and consented.

rdad the Chief Judge under the provis

ok Istlands Act 1915 can only be sxerc :
there has boen a mistake or error an ihs
are the Court has acted erronenushy.

the applications claim that their nfes*a:;
?'w the Court in interpreting the ‘*he f
.awtton to amend the title rather than
" The record of the hear i?’.'i‘»
rder wes made by consent wit

cient that he has Junadicton
aly upon the bast avidencea av
pigcad  upon  evidence E:sy

rwrifera made J_, H‘t uGJﬁ o
estors, the Courl, of in this |
gh, riot only the arguments an
but such views as are dooum
g of aarlier genarations who :
ig ’"OPC rned o proectthe v

juate evidence that those appearing
& ofder was made did not undersia "rﬁ
r that the Court in accn:,—ptm:, the
susly o miztgkenly, then thiz g
itE s untenable.

i upon by the applicants s ths v

[fs)



r islands Lands Titles Court was established by
2d the 7 July 1802,

carried out very extensive resears!
=, snd in the supporting papers,
ing Order in Council.

P

; ariginally established was to ©

one uf whom wouid be the Chisl Jud

i

imed werg L/Coln. W.E. Gudgaon a
iheir appointments taking effect Fom the 14
i was o die in January/February 1806, and was

s In August 1808, and was
aid did not undertake @y L
5 ultimately succeeded in
m the Native Land Court in f
appointed Chief Judge. & was Judge
vio neard the application by lopu Tumu and mads

tl ter in Council creating the Courd, require
ast two Judges, one of whom was ¢
se Pa Artki was not r@:r“ o
Cormick was not appeinisd
1t was not constituted in accordan
. eratore gl arders made betw
and the re- appctntmenﬁ of Gudgeon
i three months, in 1813, were made wil
v, the applicants olaim that this present ¢
iz of the Court as declared by i

that no formal application was lodged o
e fifle.
a1 up and signed and sealed

ipliance with the notice raguirad
» 2 change in the name of owners ¢

u Tumy was acting as agent I«
lopy did not produce written

thair claims that the Court had ag
nowhiie thers was only ong xuac*,,
ppointed, by reference to the
uncil meetmg on the 37 Sen
the applicants’ papers] wh
roft advised the mermbers of the T
stter remedied.

with these specific daims.

Apohicants are challenging and
it striking out the names of s
tis stated above. In that regard




: ok wes owars of his limitations and ability to sign orders,
is Hustrated iﬂ Ih@i minutes of the Rarotongan Island Council
ing referred 1o above where it is recorded that MNortheroft
the members that following 2 request that Judge
ick sign the mmra ng rade, MacCormick wiole back
uid not sign any of the orders-they must be st gned oy
That is kot n:.,w the case, for under the provisions
i 1915, the orders may be
Whather an order was subseguently drawn
@11 qubqeq.xentlv iost in ths fire in the early

Suffice it to say, that the applicants say
b5° xo iocate an orﬁa ’W'ﬂﬂfp\;er the rue

nadeguacy of notics
noted that all parties

prasent in cﬂm or had
Clearly notice wss auequ 32

= gagainst lopu's authority to act for others does
w roinutes referred to above shaw that three of the

t and rr-'az Utanga T'..i’ J"‘i filed @ wrilten
ing fo show wha produced the consent, but |
! m s probabie, that it was one of the alhs
produced the consent. i is of litle moment
owners were presert and raised no

mcls Act 1945 came into effect on the 1% April 19186,
i provisions of that Act were the following

validity of orders
c;f or the practics

validate any order of the

respact to the applicants while acknowledging
mt of research they have mrﬂ.ertaken,
conciusive ewﬁ»&a"f”’a i
azj’mmem, and hec
g 415 of t he: (‘“r‘*r:’ K Isi ;i‘\f:. ’i
inst the jurisdiction of the Court
—:ﬁk ’me app';ca.t;nﬁ undar section 3{5 A of

ur;mfiy an injunction in place in respect
5" As the applicants hove af,,r:v ahallenged
b":‘:ﬁduaeg he purpuri‘é; r“uduiﬁm acts of

2 Lol



»% AND SUBMISSIONS

et Justice said at paragraphs 2-7 of his Minute:

i have ol i&::dereﬁ the repc)rt and ”ec”n"mendati@ﬁ and nave sought
. i feel unable o

y
ions and possibls

is to set aside an order made on 13 W ] o}
“aermick. The order amended the Vesting Order made by
Judge Gudgeon on 10 November 1905, Eeaﬂuge H"”:x

iates o the 3 titles in the entitiemsnt above

that only those 3 titles are inissue in ‘itm B guca!..u, '

ome o’F

™ be 8 number of points raised o
| elisve, been fully canvasser !
Judoe's report. The points | have ident Fe"f are ah

rp was no jurisdiction 1o

use the form of application
1 amendment, was not contermnpl
{turisdiction given to the Courl.

x Congrt was not properly cons
no Chief Judge.

Court was not constifuied bocauss Judge

&
:@nnick was nevar app@!rﬁaﬁ 2 Judg@ s:,sf the

1912 order was nvalid on various
ding absence of use of proper for
=, ot initialled or signed by Judge or Ghi

iy arrangemant” or agreament mentianed in 1808~
% by the applicant was an exchangs of aenﬁ E“‘u khe
downers who purparted 1o consant : i%
ot understand that and ¢id not g
o ey

der was oblained by fraud
of the Court were parly
gasing of falling to inform the
fransaction. | understand thd ;
¢ which i separate from the 3804
pe dealt with in different proceern

der this point further, | observe
fthe Court was to procesd o
waould be difficult 1o be affirmativ
ence with fraud allegations un

{c) do not appear o ima ¢
At least not I a way !n wh
and against them.

&
|8

12

iize Greig issued a miniite follo w‘%s‘ig consideration of the



s

nsel consider this minute. confer with each other and
3 ,a rately make submissicns as to the course they
should lake

3l

in matter refates o actions almost 2 cenfury ago which

r"mgeﬂ' until about 90 vears iater there noeds (o be
state of the proceedings. This i particularly so
mmmumg mjunetian which prevents dealing with these

submissions dated

sott) in Qctober 2005,

£
e
2
=
=
0

appifcants filed & Memorandum, which referrad

! concluded by stating in paragraph 8 that

armer Chief Justice retired before this
x matter, The

SR

z&;}uS’ﬁ of. itisa
= Anplicants believe it woul id b appropriat for munsei
Wi oyour Honour as o how &

girant

& Minute was issued by the Courl which noted that the issue

n of crat evidence had besr mised by Mrs Browne

aring on behalf of the respondenis. (There ware 1o

g
W T

izsued g further §

to confer with couns

ngr Mr Mitchell were av

ng whether e GUFsuIng

=

ient to hold a furher hearing.  Counse!l wers

nt Memorandum in responsgs. Counsel jor the

Py

1 befleve that a further hearing was appropriate and that

ez
=
e
(4]

.

e fo consider the sy t‘naigsign: filed in response 1o ihe
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8d convayed
Hrmiltn they would be calling witnes ses, neither party had
rid neither party wished the matter to return to Justice
ring of evidance.

1%

esed | oshall check fo ensure that Mrs Brow
sions to Chief Justlce L:resg irs angwer 1o his qustie
address all of those queries.

- is reserved to Respondent o spply to remove the

i injunction from all or part of the lands affected by
Finiunction.”

} T !Er*y ]

thus rendering any reference back (o i

ne submissions | was troubled by

v have wiitlen submissions

and that that would be followed by an oral hearing when
in =lzboration of their written submissions.
oh 2008,

e of Greig J and the additionsl issues that i raised,
wouid be noted. First of a
~& the only Order chsalles

application should be imited o

dew of Smith J In his report o which | have already

ars to have been conceded

caze has thereafter been changed

swotion 73, Rarokava Soectis

s e noted that Mr Mitchell, ©

aring in Rarotonga in Mas

ry to be confined to lands sffected by

ould be sought in relation 1o other

14



2 May 1913 (8.380A(1)).

1o identify all lands in which fopu Tumu is recorded in
s are not Lreaer*tf o add the names of Ulanga Tumu
i d to apportion the three shares equally (MB

sourt 1o favourably consider an applica h
scure for that ling en unfetiored titde o the 1 2
irog 30 + 54 No.1. The effect of the sirike outs and the

of the family lan diﬁ nae row nad the effect of
e an emboidened and acquigiive lopu Tumu Hing
fing’s TO-80 years undisputed oecupalion of this
plicanis seek an appropriste remedy of thal effect from the

c;e be cordinued for a further welve months and that
ted within that hme to oring before the land Cowrt &
a! ire Tumu lands with the objeat of re&’mrnng equily
c“x e of the farmily in the holdings of the family lands

nch of the family as 2
to redistribution or
e in 4 ghove”

T
3
S

the ave

g charnges made by

the concems expressed by Chis

above L.

1.

: of the narties and also in the oral argument befors

v 2008 the Applicant said they were seeking ihe foliowing

inants have withdrawn

sssibility of proving fraud

milmde }"
prH gl i

t, I will endeavour to capture the kev points mads n all

me &f
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. This aspect of the applicants’ argument assumes that

: the applications in 1905 and not opu Kamoe.

1005 that Ulanga and the issue of the

ing the applicants’ lines

. position was reaffirmed by Aysen J in 1818 when he

uncessors in the Tumu Lands were the descendanis of

foou Tumu, Utanga Tumu a8

oficants argued that this order showed that Utanga,
~onnection fo the Tumu lineags and the Tumu lands was
not through lopu Kamoe But rather, through Maria, thelr mother,  Moreover, the

irn 1905 that the land was toc be vesiad in “Tumu son of

nu was inheriting the land by v

Pave an exclusive ralationship with lobu Kamose since lobu
zrangl and Utanga all descended from the same Anaulos line.
d the Court to the genealogy at M3 7/281A

family tree flowing from An

8 ki

st wife, Vairangi, were lobu

= of Gudjson CJ and Ayson

or otherwise, was a "‘non-issug”

of adoption were not supported at law. Counsel for the

iough s B0 of the Native Claims Adjusiment and Law

had only come fo their notos prior to making their

ispositive of the invalidity of the Adoption Order. Tha

-4
¥y

f 28 Ootober

form by the Order-in-Col

sad on the fac::t that the Tum
e Anauioa people had no en

L Tumi on § Septembes 121
ase proceadings.

—>,
o8
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e

tof the islands
4 1801, dying after
Joambed or given effect to un'c 85 such adcptim shall
i in the Cook and Other Islands Land Tittes Court in
tians to be made by the Governer in Council,”

tihis law was in force at the time of the 1912 Order and

¢ this was the end of the adoption ai‘gumerﬁ, since there was no

vy being registered. In suppor of ihe latter argumant the

+ o the Registrar of Adoptions, which commericed early

was formalised. The

tence that lopu Tumu's adoptic
% was iralevant whether s B0 was apolicable wher lopu

investigation of titles a5

Had lopu Tumu been e

i then applied for succession post lopu Kamoe's death, s

om gualifying.  In that circumsiance,

pended on Ayson J's arder of September 1916.

: 5 B0 argumen‘z. the applicants submitied that lopu T

3

missions:

o]

an not registersd”;

‘ramoe and | acted together when Law ©

Sied to children. | naver dm

“The adoption has nevar |

srt. The only defect is wart of |
ser 1904} This is only 2

augh the merits of the case are with loou”.

e adoplion argument as fo

ustifiable grounds for accepting the
rasts ware separate and distine
5. They were indistinqguishak
t where lopu Tumu's name appes;
gs.  The very notian, in ciroumst
! have sxcdusive title to the ex

March 2008 at paragraph 3.18.
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i custom, the fundaments! purpose of investigating tile
ned good conscience.”

rier — the faw and the requirermenis for the constitution of

ol

izt the Lands Titles Court was legal

f

s, 5 deficiency which the respo

it of two judges was original complied with by the origingt

1902 whereby Lt Coi Gudgeon CJ was appointed as the

1y
1A

as the second Judge. The offective dale of

L

appodments was 1 August 1902, Pa Ariki died around January/February 19068 and

e, all activities of the Land Titas Court from Ariki J's

was nni

L Ew b

oversight was discovered) were uifre virgs.

st

- the 1912 Order was ms

wirt to the minutes of the Rarolongan

wt Judge MacCormick being appointad s
5 mergly takan from the New Zealand |
2. He could have remained nere |
so. Mot being Chief Judge and ha
iers therefore everything is hung

fefl Rarclongsz
i & Chief Judge

wdge Maclormick
r-in-Counci says
udge, that was not
k done by hirm while the Court consisted of one judge
ritten to the New Zealand Government o pass an act if
he did legal or gl the work witl hav
y inst.”

s 1 e dons again

¢ the Cook islands Act 1918

oy

vleas.  However,

that these provisions did not sa

ubmissions dated August 2507,

ey
0
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el { that there was no legal basis for the application and

ol &5

evidenos that the malter even came before Lt udgeon CJd. |f

veed formally then he would have been required 1o saflisly
ments of the Amendment procedu nd only then could it
zring.  These formality requiremenis, notably s 25 of the
902 were that an appiication for sn Amendment o title
@re were grounds “to remedy or correct defects in any
1o give effect o or racord the intended dedision...”. The
s letier of 1908 did not seek to corract or remedy any

undaer & £5.

's0 appeared to allege that the

ause of the fact that the

T
L Ie o0

that family arrangement and

e
LN g

wied from the litle) were not aoos

of the QOrder in Council of 7

defects or errors in any proceeding or doocumant, of

i the intended decision in any praceeding at any tims,

Since lopu's application could In no way daim o be o

zcord of the intended decision, # did not satisfy s 2

s not contsmplated or recogmsed in the jurisdiction

regard, in oral submussions, Mr Mitchell contended that

399(2) of the Cook lslands Act 1915 (constiiutional

PR
P T
f=0 B LU

¥

1908 Jefter which was

ed that there was a family v

The family arrangement was

rangi agreed fo forfeit their interests n

riopu agreaing to forfelt his nierest




l

the diary minutes of 2 meeting held by the Utanga

agation.”™

rangi and Makirca Arerangt were present af the 1912

L

. the Judge MacCormick spoke of the “family arrangement”

L

Arapay and Makiroa wished to have their narmes removed

a2rd the

o etsewh The Judge also referred to Utanga Tumu's signed

mne to be excizsed  The applicants contended that

ey believed axisied balwesn lopy Tumy, Ulanga and

ware 1|

the anplicants contended that Judge MacCarmick

i the nature or history of the lands in question and failed

were nalther free nor informead. Aithough the officers of

= and Savage, knew the background (and the existence of

ade no effort to inform the Judge.

‘l!‘r

. ?",..,,
g ki

%‘“1

ere were niumerous formality problems with the 157

ounct! regui st Orders be authenticated by &

of the Ryles

Titles Court’

o be drawn up, as far as possible,

never drawn up by the Regist

a

&



“no amendment, whereby the interest of rﬂny DEISON may
¢ shall be made without due notice, nor until apportunity

apainst such amendment has been given” — the applicanis

s izt complied with;

signing any application, notice or ather document, or

roceeding as an agent, must file with the Registrar an

rigg signed by the person on whose beha¥f he daims

hority may either be general or in respect of some

A general authority will hold goe 2y ke

s the Registrar,”

that as lopu was making representations in the nam

he was required to be properiy authorized to do so but

‘erred 1o 5 416 of the Cook islands Act 1915 and pointed
validated, Therefore, i

i now make an order of validah
ik be inappropriste to do so because of the eguity
, Le. because of the murky circumsiances of the ordes

inst equity and good conscience to validate the o

the passage of time was

Hon theory)

s was the actual source of the title "Tumu”.

pLimerous documents show

Metua., lobu Kamoe adopied

Idren's father was from the Anus

Tumu Jands was through bis 8

/een Utanga and Arerangi o

ved that lopu Tumu put hi

fact that they had no right o |

A%
5



with those acccunts in the Minute Books which

ga and Arerangi's mother) was from the Tumu line.

preferred 1o adopt the position that the recerd was

- avidence that Maria came from the Uritaua line.

ords, the respondents emphasisad that the Court held

Tumu fands, Had thay been Anautoa or Uritaua lands

that Utanga and Ararangi would have been rightful

avidence at the time of lopu Turmu’s applicatiom,

i1 iopu held the Rangatia tile. In contrast, the Couri also

rviving members of the
6 2 ciaim for the lands

my would not have been

opu Kamo

arguiment, Mrs wiia for the respondents stressed that “the source” was

plicants ray have faft dispossessed by lopu Tumi's

y i show their connedlion fo the Tumu land source.

submisgion that somshow the 1808 lefter was not
app,zé‘icatian.

Court out!

could De easily rectiied.  In any event, the respondents

lations merely required an application to be in

Feg

s application was; and

G T rta e et AT F frpius Y e & PRy N
g rder in Councll of 7 Juiy 1812 that a Court could

efrars in any oroceeding or document, or oould

24



oy

P

that there was no evidence in the Court records {o

writar of the 1908 letter was someone other than lopu Tumu. Inany

did not write the letter, the application could not be invaiidated soiely

that, contrary to the applicants’ view, the Court records

e At the 1812 hearing the children of Arerangi were

ravided with a document signad by all of the owners.

d fallure to obiain writle

ch an authority was never sought

Clopu Turmu was acting on his

{ ‘Hﬂ =it gty el

¢ the Court was not properly o

[ mrte) .n\-f\ 5

iation appeared fo indicate ¢

‘udge of the Court. Moraows
we MacCormick orders validated. The respondents reiied

nds Act 1915 which validales orders despite emors or

of or the practice or procedurs of the Court,
dge to draw up, slgh and s

it with the order taking effe

s 416 which confers on the Court ihe power o

it where guestions of valicity arise. Assuming that the

not been remedied, the respondenis supitied
55 3939, 415 and 416 applied.

ent that equity anag good cona

Heaod =y
that gings 2

provisions, Mrs Browne go

act, then issues of equily and gooed conscience actually

fion.

; did apply to lopu Turme
act the 1805 Order which hay

ondents inciuded in thair =

& and noted the inconsistency betwesn the Courf's fincing

ciial documented orders on the o



r example for Section 73 at T

o

o lopu Tumu (or Tumuy, son of i

7o Jents argued that | :apu Tumu, cnce he rzalised what was

sime only be put in.?

%

Browne for the respondents submitted that the 6 names were

g

er e Order was made, i.e. in error and the COrder thersfore had

Hod

+ and allegations that lopu Tumii was deceitiul

mat the Courn should take into ac

nesent and that an order mads with

i referred the Court 1o the minules

esant in the Count and consanted it

ragent but signed a consent

ovided to the Court 2 copy of

pau and Makiroca.

a

he decision of the Land Appe

s fe
Court of

o Enva Deceased (Appeal Mo, 213 1940} which held ¢

sant Order” -

properly 10 be considere:
ang had 1o be binding on 1

v Tyakana Toota (30 November

at although the principle enunciate

e 1o succession proceedings, tha |

The Court of Appeai also obsarved that the parly was

2 in adaption and & v‘y ralaticnsh

1988 Court was closer in tirme o |

inlimaie xnowledge of the facis.

views and determinations of |

#17 to be more accurate than

tha confention that there

at the minutes of the

aoplicants’ argumernit,




= {0 any “exchangs” arrangement nor did the Minutes of

the signed consent form ciearly speit out what the

zd that their names would be removed from the three

= s
1ENgeE FGQresimnsig

the contention that any family sxenange would have

= as the respondent families

the notion that fopuy Tu

aed his siblings and their descendanis. Although the
t Col Gudgeon CJ had attemptaed o thwar! loou Tumu's

ings and that the 1812 Qrder would nevar

L

£

sesn present, the respondents painted s different picture.

¥
|4

ihe following passage:™

ing you are the only Tumu

e Tumo lands after hearing the

i that the challenged crders had siod for over 83 years

el v Tavariki Taimau (Court ¢

oap—
AR
&

AN



=t of the Taw Samuel case,

. fact that a large fire in 1990 had destroyed many cour

HECUSSION

he written material, th

o

o 1

=4

- or omission of fact or law in e

1915 (e.g. lack of

formality requirement

1 this way, many of the argun

part fall away.

ly prasented by both parti

1812 Order. They ars only

Court in 1912 was misis

confined o

ook isiands Act 1915 and

sar s 300A(1). That section

1

28
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e

[

f orders after title ascertained—{1} Where through
smission whether of fact or of law however arising, and
applying to amend or not, [Ithe Land Court]j or [[ihe
} by its order has in effect done or iefi undone
it did not abtuaily intend to do or leave undone, of
¢ would not but for that mistake, aror, or omission have
_f‘!HGﬁu,, o where [[the Land Courtl] or I[ the Land Appeliate
ecided any point of law erroneously, the Chief Judge may, upon
n inowriting of any person alleging that he s affected by the
¥, camission, or stroneous decision in point of law, make such
‘o the purpose of remedying the same or the affect of the
e riature of the case may require; and for any such
s it necessary or axpedient, amend, vary, or cancel
he Land Court]] or {{the Land Aﬁpel;alw Court]], or
intend decision of either of those Cour

/is whether in 1912 Judge MacConm

invalid for want of jurisdiction

contested the 1912 Order on
of law erroneously. Rather, the focus of their argun

the grodnds that Jucgs

MacCormick was misled by 1

ftherefore erred in making the

ez in this case are iagaily simple, the facis underlying

&

n disagraement batween the pariies over genealogies,

mu descendants, and the identity of the original applicent

adopted father lopu Kamos). The spplicants havs rofied

)

o ditferent pleces of lang

5

spanning decades and relatin

Turnu “pulled the weol over his siblings eyes” and had

which they were legally entitied.




st af the 1905 hearings conceming Tumu land. lopu

: ag “lopu” that when Maria Tecepai died, he adopted lopu

Tumu, her son, as his child. He also gave evidence that Maria was a Tumu®

1471 Sscondly, 2 referance to "lopu” s the 1805 minutes™ could be to either lopu senior or

“Tumu™ s not always o Tumy senior — for example &

ving " do not know the instructions of Tumu to Te Ariki

o hinld the tifle for Papa. You are a son of Tarvia, 1 don’t

2 away when Te Arki died”. This "Tumu” seems to be of

tha Faenid ine

198 ril 1905 with respe
wie g himsell 2 Turmu but not of the Ruaionga peoole says boih
z gnd the prasent Tumu son of Maria are Tumus,  And the Court
case. And awards this land Te Pirt to Tumy son
i) t o Te Pirl Seclion 73 (and, by analogy ta the ather

i becomes clear is that during the 1905 proceedings the

Empu Tumu, son of Maria. The Ordsr on page 3580 of

R ia cross referrad to ahove siates that “Te Bif iz

B &5 R . 32 w E
in light of thig croas referencee,”™ “Tumu™ here

.Jr

jardor *

aig in fum impliss that Tumu junior

=3

st although

that fopu Tumu was “greedy” or

beforg the Court, Pasnul was a sibiing of Tauty, the applicants’
and Tauiu's father was Maksa Teoatuaking, the comman
ad al ‘e “1 t"t‘ur chiiéreﬁ which ’nd to the Arika line (through his

of Tifle for Te Pirl Saction 73 and



in erms of this enquiry since, absent allegations of fraud

andoned), they carry no legat weight.

&, thizg argqument is not directly relevant 1o the enquiry under s

did not rely on the adoplion to show that Judge

in removing the names from the titles in 1812, However, e

=3 were canvassed at length and this Cowt will ther

=HH N

Kamoe was present at the 1

4 should vest in his adopted son.

- of Ayson J concernmg succes

vas through Maria) has no relew:

ression to lopu Kamoe in the |

EaYa"

, Angakopua 125, Rangiatua 1030 and Mang

1

findings conceming succession wera nof of ¢

2 gon of Maria”™ in the 19 Apr

the Tumu lands by virtue of i

as being for the purposes of identification only and fo

his adopted father, lopu Kamos.

noe, lobu Tumu, Arerangi end

3 £+

25 not prove that they have z

tween Arerangi and Utangs io
1918 Ayson J Order whick the
inst it since Ayson J oon

chided in the Tumu lands for the

S, Angakopua 125, Rangiatug
gaxop ; g

vt has held above at paragr:

s egquivocsl.

2



IO in of the adoption theory and any connsction Utanga or
Ar 1 e Tumu line, the 1912 Order which was contested was

made by conseni. For whatever reason, Utanga and Arerangi consented to the

That removal does not sesm 30 odd in light of the

t prior to 1905, only the Tumu name appeared on the

@ar to support the respondenis’ argument that the addition

s

vas in fact an emor which the 1808/19

daait with further at paragraph [116] be

of the respondents’ argume

1 ne weight to the letter that Lt Co Gudgerjn G aliegedly wrote

Aprit 1978 and which the respondents relied on.

r1 in saying you are the only Tumu that | know of and it was
of the Tamarua

Tumuy fands after hearing the

where the Court refers to this leller immediately wams

.ti”"‘f Eaat

ance on it lopu Tumu produced the lefier as svidencs and ths

2 original document was nol o

iy, mistake or omission

comtended, apart from the Minuies o7 a mesling hald on &

Ly

iz no evidence of an aliernative family arrangement as

3

Ty iy e £ 3 oy
£ in tims from the aciusl

i

iese minutes are too far remow

X

"

of e (912 famid

refiable evidence of the nauis

amaly

-

1

arefore gives them no weight.  Since thera is no evidencs,

tx have erred in removing tha names on the grounds of
ngement.
e that those present during the 1912 hearings {of the

tand the Tull impact of the Order and therafore had not

consent It is insufficient o rely on generslities

a1 did not fully understand the Court oroceszes; w




sir order siblings). Rather, actual evidence must be provided

srstanding, or rather, the presence of a misunderstanding

suld have on ownership.  In this regard, the apphcants

ne parties was neither free nor informed but provided no

As Smith J rightly found, there was no such evidence

Ancordingly, the Court did not err in accepting the evidence before

5
fvnal
&

poerny

: that Judge MacCommick did not enguire fully int

s in question, and assuming that this wouid be a valid
s390A(1) enquiry, it is impossible for this Court, based on
wld that Judge MacCormick failsd in his dulies to maks 2

; were fully represented, the Arerangl line 1 person, ihe

onsent form, There is no evidence

”
e

o suggest that Judge

a proper enquiry. Thne applicants

tim of the background, including

wmick may not have made the orders,

nption, Regardiess of Gudgeon's Fu ghelt

consent. This necessarily maans

1w of the court, the parties consented to having thelr names removed

vith the respondents’ relisnce on the decisiens in Fg

rAppeal No. 213 18040) and the Couwrt of Appeal decision

& Toeta (30 November 1995}, A Court must be caulious

t and with sparse records, about sul

i time and space o the dispute

5

 and four members of the Arerangi fine in his

Furthermore, he had & writien o

aiven the opportunity 1o be heand &

vhich would displace the s

gxient that he has jurisdiction in this matter, th
’be best avidence availahle, rather
oy subsequent generations.

claimants, seek fo alter or cancs! ord
and consent of their ancestors, 1
oa, must waigh, not only the aro




sment” and “consent” were not appropriate grounds for an

raspondents’ argument that the expression “whether or

. that no formal application is necessary is persuasive. [he

o rernady any errors or mistakes which may bave besn made

. intended o facilitate the process rather than hinder . Consisten

:

mplates that certain errors could bs fixed on the Court's

ai application.

{ict not require a formal application

lspu Tumu made an application in writing

weover, the ;)P’OVICAIOH does no SpEC if]i"@l;‘ﬂ-f}':- must be

 why “consent” and Yamily arrangamants’

- operly made out a case for r&m
s are agreed that prior o 1803 Tumu was th
1805 the names were added n.
de by lopu Tumu at the 1905 heai
comments are not conclusive !
the 1905 hearings and that ihe names were e;‘mﬁeou,“éi
0 (and the Court doss not make any conclusive
i amend an order on the
rufes and regulations
\ L of the Cook and Other Isiand:

nrovided in the Cook Islands &

L"i’E‘SCl’ibe tules of practice and procedur

tous matiers which jurisdiction is or may be sonferred
i, and aiso regulations for the government of aff persons
r-in-Gouncil, and for regulating the sittings of the

e fees to be paid under the

)
3b



riumersus  provisions in the Regulations, notably the

' Court shall be in triplicate, and it shail be the duty of the

unnecessary delay, to draw up and F
de by the Court. Such orders he

- one of the Judges making the same.

went shall be signed or initialied

fime of making the same, and siai

st whereby the interest of any person may be

L nall be made without due notice, nor until opporiunity to
~h amendment has been giver.
at the following aspects of the 1912 Order breached the
bed by the Regulations:
tCourt's seal;
on the Order;
Registrar Blaine;
e parties; and
ined from Arerangi and Utanga for lopu Tumu to act on
~

the respondents that grounds {&

technical defects, Inde

imes not find that these grounds &

d as the Arerangl family wers

YWhather or not there was

an npporiunity fo presen

(L

@3 to guard against,

3]
[



e’

with the Respondenis that lopu Tumu was not acting on

in the capacity as their agent. Tharefore, no written authority was

snd the cperation of Yequity and good conscisnce”
e Cook lslands Act 1816 ars as foliows:

Fonders
[Land Court] shall be invalid because of any error,
dafect in the form thereof or in the prac?ice ar
ka Court, even though by reass fihat
defert the order was made without o

‘e foregoing provisions of this secti
n s nature or substance and indifﬁ"uzuew /
procedure of the Court w

de by [the Land Court] shall be pras
edlms to hdve been matie within ‘:

ing up of orders herctofore made

Cook islands Land Titles Court which has nat b
caled bafore the commencemeant hig Act Tay be
aled by an Judge of [the Land Cour], aﬂc“ shall take

n of former orders

tion arises as to the validity of any orger mads by the
.and Titles Court before the commancement of this Act,
urt] is satisfied that having regard to equity and good
' E"! arder ought to be validated, f:.rz.., Land Court] may by
1@ zame accordingly.
shall of any force or effect untd drawn up. signed and

shail be signed or sealed until and
i thes Attorney-General in writing.
der shall ioke effect as from the

3
€373

nsion. Therefore, as the Chig! Jugtice | may draw up any

vok lslands Act 1915 or validate any orders under s 418

ied, 5 415 of the Coolk lsls

ad al paragraph [122] above.

nzialy drawn up it will take effect f




sine is that of the constifution of the Couwrt back in 1912,

[129]
sgories of invalidities: /1) invalidities as fo form and (2}
e practice and procedure of the Court. The invalidities as i the
1@ within the more specific s 415 and have been dealt with
nstitution of the Court, o the extent that it doss not
excess of jurisdiction, will fali within the category of
“iha Court”.
1130 nted twa argumenis as to why the

Court to assume that there was

to the first ground, that Judge

riot praved; this grourfd.

Cook Islands or was never a ©

v poth parties). The Resident Com ner

Ao,

51 1913 starts off by saying that *ﬁ;e Pa Anki was “in

ick being appointed a judge Cour! here” as

he New Zeatand Lang Court ang | the work he

s qualified by the following santences whan
say that "Not being Chiaf Jud

spointed”. This sentence actua
bui not a Chief Juoge. On

ge MacCormick was appoinie

oy

t e was nod, this Court i an

e and procedurs of the Court, and coes not go o

Therefore, the Court finds that & jurisdiztionz!



dreguiar can be validated pursuant to s 416 of the Act. The Qoun

ation were not possible, the Cook islands would be in a very

€

v of the land orders which are currently perceived as binding

e =% wide open to applications for rehearing, a hundred years after

: is the operation of the principles of “equily and geod

The applicants contended that in this o
dictate that the 1912 Order not b

16(

&
which support the appiicatinﬂ of this r?c:u%mbée provigs”

. have failed to

(RS %

b

h citing the praviso contained in &

tar. There is no real prcaf of any of thasa things and the
would qualify as tripgering the proviso.  SHuations thal
e, for example, an equitable estoppel. This may inciude

s had proceeded as if the Order had not been made and
san included in the 1908 Orders had gone ¢

P}

g

il there for the last 100 years. That i3 no

to the three sections at Takuvsine,

¢ the Order in guestion was sign2

Jrdder strongly suggests that it would

geand conseience not to validate it

s with the 1912 Order are ca
" lairs fail on all grounds.

118 by ihe va

3 AND DECLARATIONS

= ag follows:

' not commit any mistake, grror,
¢ the 1912 Order thus re




assented to in writing by the Attorney-General and

= and scaled by a Judge of the High Court. Unce that

date i was mads, e from

() 16(3) of the Cook Islands Act 1815, the respondenis ¢
s submission to the Attorney General witich will nsiu
requesting that the Aﬁ@i’%‘l&}“@&(‘léfah assent o the
assent is obtained, the respondsents are o submif the
urt for drawing up, signature and sealing.
{th) vy issued by Greig CJd on 23 November i shall rarmain

the Attorney-General's assert @8 received and the Order

' has been sealed, signed and drawn up by this Court, or

- this Court is made discharging the injuniction.
10 legal interest in the following sections
73, Takuvaine;
o 68, Takyvaing; and
0, Takuvaine.
| conclerts ace anbiled to their reasonable costs of and incidental © the
wn io the date of this judgment. The part
agreement, the respondenis shall indge submissions
2 days from the date of delivery of this judgment The
S

nave 21 days to reply in writing. Thereafter, the Court will

an e papers” unless it considers that a further hearing on
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