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Wrongs (Miscellaneous Provisions).

GENERAL ANNOTATION. |
ADMINISTRATION,

As at 13 February 1976 (the date of gazettal of the most comprehensive allocation of
responsibilities to Ministers and Departments at about the effective date), the administra-
tion of this Chapter was not specifically vested in any Minister, except for Section 47 the
administration of which was vested in the Minister for Transport, Works and Supply. It
seems, therefore that this Chapter (except for Section 47) came within the political
responsibility of the Prime Minister.

Apart from Section 47, this Chapter does not refer to “the Minister
mental Head” or “the Department”.
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INDEPENDENT STATE OF PAPUA NEW GUINEA,
CHAPTER NoO. 297.

Wrongs (Miscellaneous Provisions} Act.
Being an Act relating to various aspects of the law of wrongs,

PART 1.—STATE LIABILITY IN TORT.

Division 1.— General.

1. General liability of the State in tort.

(1) Subject to this Division, the State is subject to all liabilities in tort to which, if it
were a ptivate person of full age and capacity, it would be subject—

(a) in respect of torts committed by its servants and agents; and

{f) in respect of any breach of the duties that a person owes to his servants or
agents under the undertlying law by reason of being their employer; and

(¢} in respect -of any breach of the duties attaching under the underlying law to
the -ownership, occupation, possession or control of property.

(2) Proceedings do not lie against the State by virtue of Subsection {1)(4) in respect of
an act or omission of a servant.or agent of the State unless the act or omission would, apart
from this Division, have given rise to a cause of action in tort against the servant or agent
or his estate.

(3) Where the State is bound by a statutory duty that is binding also on persons other
than the State and its officers, then, subject to this Division, the State is, in respect of a
failure to comply with that duty, subject to all liabilities in tort {if any) to which it would be
subject if it were a private person of full age and capaciry.

(4) Where functions are conferred or imposed on an officer of the State as such either
by a rule of the underlying law or by statute, and the officer commits a tort while
performing or purporting to perform the functions, the liabilities of the State in respect of
the tort are such as they would have been if the functions had been conferred or imposed
solely by virtue of instructions lawfully given by the Government.

(5) An Act or subordinate enactment that negatives or limits the amount of the
liability of a Department of the Government or officer of the State in respect of a tort
committed by the Department or officer applies, in the case of proceedings against the State
under this section i respect of a tort cornmitted by the Department or officer, in relation
to the State as it would have applied in relation to the Department or officer if the
proceedings against the State had been proceedings against the Departrent or officer.

(6) Proceedings de not lie against the State by virtue of this section in respect of
anything done or omitted to be done by a person while discharging or purporting to
discharge responsibilities of a judicial nature vested in him, or responsibilities that he has
in connexion with the execution of judicial process.

2. Application of law as to indemnity, contribution, joint and several tort-feasors
and contributory negligence.

(1) Where the State is subject to liability by virtue of this Division, the law relating to
indemnity and contribution is enforceable by or against the Stare in respect of the liability
to which it is so subject as if the State were a private person of full age and capacity.
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{2) Without prejudice to the effect of Subsection (1), Part VIII. binds the State.
(3) Part IX. binds the State.

Division 2.—Liability in Respect of Motor Vehicles.

3. Interpretation of Division 2.
(1) In this Division, unless the contrary intention appears—

“drivet” includes the ridet of a motor cycle and a person for the time being in

charge of a motor vehicle; -

“motor vehicle” means a motor car, motor carriage, motor cycle, motor lorry,
motor omnibus, motor tractor or other vehicle propelled wholly or partly by
a volatile spirit or by steam, gas, oil or electricity, or by any means other than
human or animal power, and includes a trailer or semi-trailer other than a
vehicle used on a railway or tramway,

“statutory insttumentality” means a corpotation incorporated for a public purpose 7
by a law, but does not include an incorporated company or association; R

“third- party policy” means 2 policy of insurance that is a third- party policy within
the meaning of the Motor Vebicles (Third Party Insurance) Act,

“uninsured motor vehicle” means a motor vehicle in respect of which a third- party
policy is not in force.

{2) This Division does not apply in relation to proceedings arising out of an )
occurrence that took place outside the country. '
4. Conclusive presumption of agency in respect of driving of Government vehicles.

(1) In proceedings in which—

(a4} a claim is made against the State or a statutory instrumentality for damages in
respect of the death of, or personal injury to, a person caused by, or arising : —

out of the use of, an uninsured motor vehicle owned by the State or the
instrumentality; or

(B a claim is made by or against the State or a statutory instrumentality for
contribution in relation to liability of the State or the instrumentality for such
damages,

the driver of the vehicle shall, for the purposes of the claim, be conclusively presumed to
have been at all relevant times, with respect to the driving of the vehicle, the agent of the
State or of the instrumentality, as the case may be, acting within the scope of his authority,

(2) Nothing in this Division implies ratification by the State or a statutory instrumen-
tality of the acts of the driver of a vehicle.

Division 3—Liability in Respect of Aircraft Accidents.

Subdivision A.—Preliminary.

5. Interpretation of Division 3,
In this Division, unless the contrary intention appears—
“damages” includes an amount received under a compromise or settlement of a
claim for damages, whether legal proceedings had been instituted or not;

8 )
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“flying pay” includes flying instructionzl pay, flight pay and flying allowance and
any other similar pay or allowance;
“passenger”, in relation to an aircraft, does not include—
(4) 2 member of the crew (including a pilot) of the aircraft; or

(4 a member of the Defence Force, whether a member of the crew of the
aircraft or not, who—
(i) is in receipt of flying pay; or

(ii) is included in a prescribed class of members of the Defence
Force, being a class as to whom the terms and conditions of
their service include provision for risks arising out of the
performance of duties in aircraft; or

() a person whose cartiage in the aircraft is specifically and only for the
purpose of his performing in the aircraft—

(i) duties or services for the performance of which he is employed
or engaged by the State or an instrumentality of the Govern-
ment; of

(if) duties as a member of the Defence Force; or

{4) a person whose carriage in the aircraft is specifically and only for the
purpose of his performing duties or services in the aircraft; or

(¢) a person who is not lawfully entitled to be on board the aircraft.

6. Application of Division 3.

This Division applies both within and outside the country.

Subdivision B.—Carriage in Aircraft Operated by the State or an Instrumentality of the
Government.

7. Application of Subdivision B.

This Subdivision applies to the carriage of a passenger in an aircraft operated by the
State or an instrumentality of the Government, not being carriage to which Part {I1. of the
Civil Aviation (Aircraft Operators’ Liability) Act applies.

8. Application of the Civil Aviation (Aircraft Operators’ Liability) Act.

Subject to this Subdivision, Sections 24, 28(1), 29, 30, 31 (other than Subsection (2))
and 33 to 35 (inclusive) of the Civil Aviation (Aircraft Operators’ Liability) Act apply to and
in relation to carriage to which this Subdivision applies as if those provisions were
incorporated in this Subdivision and as if—

(@) references in those provisions to a carrier or the carrier were references to the
State or the instrumentality of the Government by which the aircraft was
being operated, as the case requires; and

(b the reference in Section 29 of that Act to Section 27 of that Act were a
reference to Section 9 of this Act.

9. Limitation of liability under Subdivision B.

(1) The maximum liability under this Subdivision of the State or an instrumentality of

the Government in respect of any one person, by reason of his death or injury, is
K30 000.00.
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(2) The amount of any damages that would, but for this subsection, be recoverable by
virtwe of this Subdivision by a person from the State or from an instrumentality of the
Government, in respect of a death or injury is reduced by any amount received or
receivable by him in consequence of the death or injury by reason of—

(4) insurance effected by the State or the instrumentality for the benefit of the
deceased or injured person or his estate; or

(5) insurance effected. by the deceased or injured person that is referable to an
allowance granted by the State or the instrumentality for the purpose of
enabling him to effect such insurance.

10. Relief from certain other liabilities.

1) Subject to Section 33 of the Civil Aviation (Aircraft Operators’ Liability) Act in its
application by virtue of this Subdivision, the liability, under this Subdivision, of the State or
an instrumentality of the Government in respect of the death of a passenger, or personal
injuty to a passenger that has not resulted in his death, is in substitution for any other civil
liability of the State or the instrumentality in respect of the death or injury other than—

(4) a Hability under Division II.1 or Division 1.2 of the Civil Awiation (Atrcraft
Operators’ Liability) Act; or

(f) a liability arising otherwise than. by reason of the operation of the aircraft by
the State or the instrumentality,

(2) Notwithstanding Division I1.1 and Division I1.2 of the Civil Aviation (Aircraft
Operators’ Liability) Act but without prejudice to the operation of Section 11 of this Act, any
liability, under this Subdivision, of the State or an instrumentality of the Government is not
excluded by reason of the existence of any liability of the State or of the instrumentality
under either of those Divisions.

11. Liability of State, etc., independently of Subdivision B.

(1) Where, apart from this section, damages in respect of any death or injury are
recoverable, under this Subdivision, from the State or an instrumentality of the Govern-
ment by or for the benefit of a person and such damages are also recoverable from the State
or an instrumentality of the Government by or for the benefit of that person otherwise than
under this Subdivision—

() if damages are recovered otherwise than under this Subdivision—damages are
not recoverable under this Subdivision; and

(b if damages are recovered under this Subdivision—the amount of damages
recovetable otherwise than under this Subdivision is reduced by the amount
of the damages so recovered.

(2) In Subsection (1), "damages” does not include compensation under the Workers’
Compensation Act.

{(3) This section dees pot prevent the application of Section 7 of the Workers'
Compensation Act in relation to damages recovered or recoverable under this Subdivision.
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Subdivision C.—Carriage in Aircraft not Qperated by the State or an Instrumentality of the
Government,
12. Application of Subdivision C.

(1) Subject to this section, this Subdivision applies to the carriage in an aircraft,
operated by a person other than the State or an instrumentality of the Government, of a
passenger— '

(4) who is an 'employee within the meaning of the Warkers' Compensation Act, and
is travelling in the course of his employment by the State or an instrumen-
tality of the Goveranment; or

(B) the cost of whose carriage has been, or is to be, borne by the State or an
instrumentality of the Government; or

(&) who is travelling by air for the purposes of the State or of an instrumentality
of the Government under arrangements made or authority given by the State
or the instrumentality,

(2) This Subdivision does not apply to carriage to which Part I11. of the Civil Aviation
(Asrcraft Operators’ Liability) Act applies,
13. Liability of State, etc., for death or injury.
Subject to this Subdivision, where this Subdivision applies to the carriage of a person—
(a) the State; or

() if the person is employed by an instrumentality of the Government or an
instrumentality of the Government has borne, or is to bear, the cost of his
carriage or has arranged for or authorized his carriage—the instrumentality,

is liable—
(&) for damage sustained by reason of his death; or
(d) for any personal injury suffered by him,
resulting from an accident that took place—
(¢) on board the aircraft; or

(f) in-the course of any of the operations of embarking or disembarking.

14. Application of the Civil Aviation (Aircraft Operators’ Liability) Act.

Subject to this Subdivision, Sections 30, 31 (other than Subsections (2) and (10)), 34

and 35 of the Civil Aviation (Aircraft Operators’ Liability) Act apply to and in relation to
carriage to which this Subdivision applies as if those provisions were incorporated in this
Subdivision and as if references in those provisions to a carrier were references to the State
ot an instrumentality of the - Government.

15. Limitation of liability under Subdivision C.

(1) The maximum liability under this Subdivision of the State or an instrumentality of
the Government in respect of any one person, by reason of his death or injury, is
K30 000.00.

11
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{2) The amount of any damages recoverable, by virtue of this Subdivision, but for this
subsection by a person from the State or an instrumentality of the Government in respect
of a death or injury is reduced by—

() the amount of any damages or compensation—

(i) paid or payable, in respect of the death or injury, to or for the benefit
of the person by; or

(i) recovered or recoverable by or for the benefit of that person from,

the carrier, a servant or agent of the carrier or any other person other than the
State or the instrumentality, as the case may be; and

(b any amount received or receivable by the person, in consequence of the death
or injury, by reason of—

{1} insurance effected, for the benefit of the deceased or injured person or
his estate, by the carrier or by the State or the instrumentality; or

(i1} insurance effected by the deceased or injured person that is referable
to an allowance granted by the State or the instrumentality for the
purpose of enabling him to effect such insurance.

16. Liability of State, etc., independently of Subdivision C.

(1) Where, apart from this section, damages in respect of any death or injury are
recoverable from the State or an instrumentality of the Government by or for the benefit
of a person under this Subdivision, and such damages are also recoverable from the State
or an instrumentality of the Government by or for the benefit of the person otherwise than
under this Subdivision—

{(4) if damages are recovered otherwise than under this Subdivision—damages are
not recoverable under this Subdivision; and

() f damages are recovered under this Subdivision—the amount of damages
recoverable otherwise than under this Subdivision is reduced by the amount
of the damages so recovered.

(2) In Subsection (1), “damages” does not include compensation under the Workers’

Compensation Act.

{(3) This section does not prevent the application of Section 7 of the Workers'

Compensation Act in relation to damages recovered or recoverable under this Subdivision.

17. Damages not recoverable under Subdivision C in certain circumstances.

(1) Damages under this Subdivision in respect of a death or injury are not recoverable
from the State or an instrumentality of the Government by or for the benefit of a person
where the petson, or a person lawfully acting or entitled to act on behalf of the person—

{(4) has failed to take any action that he could reasonably have been expected to
take, if this Subdivision had not been enacted, to recover damages in respect
of the death or injury from any other person who was, or may have been,
liable to pay damages in respect of the death or injury; or

{b) has, without the written consent of the Government or the instrumentality, as
the case may be, entered into a compromise, settlement or agreement by
which a person other than the State or the instrumentality has been
dischatged, in whole ot in part, from liability to which he was, or might have
been, subject in respect of the death or injury; or

(0) has refused to comply with a request under Subsection (2).

12
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(2) The State or an instrumentality of the Government may, in writing, request a
person who appears to be entitled to recover damages in respect of a death or injury to
which this Subdivision applies against a person other than the State or the instrumentality,
ot a person lawfully acting or eatitled to act on behalf of such a person, to take or continue
proceedings (whether in the country or elsewhere) to recover the damages.

(3) Where proceedings are taken or continued in accordance with Subsection (2), the
proceedings shall be conducted on behalf of the fitst- mentioned person at the expense of
the State or the instrumentality, as the case may be.

(4) The State or an instrumentality of the Government may, by written notice, revoke
a request made under Subsection {(2), and, in that event, it is not Lable for any costs or
expenses incurred in respect of the continuance of the proceedings after the revocation.

18. Action against State, etc., under Subdivision C when other proceedings pending,

An action against the State or an instrumentality of the Government for damages under
this Subdivision in respect of a death or injury shall not be heard or determined if an action
against a person other than the State or the instrumentality for damages in respect of the
death or injury is pending in any court, whether in the country or elsewhere.

Subdivision D.—Regulations.

19. Regulations.

The Head of State, acting on advice, may make regulations, not inconsistent with this
Division, prescribing all matters that by chis Division are required or permitted to be
prescribed, or that are necessary or convenient to be prescribed for carrying out or giving
effect to this Division.

PART II.—ACTIONS BETWEEN HUSBAND AND WIFE.

20. Actions in tort.

{1) Subject to this section, each of the parties to a marriage has a like right of action
in tort against the other as if they were not masried.

{2) Where an action in tort is brought by one of the parties t0 a marriage against the
other during the subsistence of the marriage—

(@) the court before which the action is brought may stay the action if it appears
that no substantial benefit would accrue to either party from the continuation
of the proceedings; or

(b) if the action is brought in the National Court, the Court—

(i) may stay the action if it appears that the question or questions in issue
could more conveniently be disposed of on an application under
Section 15 of the Married Women's Property Act, and

{ii) may, without the necessity of any further application, exercise any
power that could be exercised on an application under that Section, or
give such directions as it thinks proper fot the disposal under that
section of any guestion arising in the proceedings.

21, Application of Section 20 where marriage annulled, etc.

The reference in Section 20(1) to the parties to the marriage includes a reference to
persons who were parties to a marriage that has been annulled or dissolved.

13
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22, Application of Part II to certain causes of action.

Sections 20 and 21 do not apply to a -cause of .action that arose or would, but for the
subsistence of a marriage, have arisen before 25 June 1970 (being the date of commence-
ment-of the pre-Independence Law Reform (Husband and Wife) Act 1970).

PART III.--SEDUCTION.

23. Proof of loss of service in actions of seduction.

In an action of seduction brought by a parent or person in loco parentis it is not
necessary for the plaintiff to allege or give evidence of loss of service to the plaintiff by the
woman or girl seduced, or that between them there was the relation of master and servant,
but the loss of service and relation shall be conclusively presumed in favour of the plaintiff.

PART TV —WRONGFUL ACT OR NEGLECT CAUSING DEATH.

24, Interpretation of Parc IV.
{1} In this Part, unless the contrary intention appears-—

“child” includes son, daughter, grandson, granddaughter, stepson and
stepdaughter,

“parent” includes father, mother, grandfather, grandmother, stepfather and
stepmother.

(2) For the purposes of this Part, a person shall be deemed to be the parent or child
of a deceased person notwithstanding that he was related to him illegitimately or in
consequence of adoption, whether under 2 law of Papua New Guinea or under a law of a
place cutside Papua New Guinea, and, in deducing a relationship that under the provisions
of this Part is included within the meaning of the expression “parent” or “child”, an
illegitimate person and an adopted person shall be treated as being or as having been the
legitimate offspring of his mother and reputed father or of his adopters, as the case may be.

(3) In deducing a relationship for the purposes of this Part, a relationship by affinity
shall be treated as a relationship by consanguinity and a relationship of the half-blood as a
relationship of the whole blood.

25. Liability for death caused wrongfully, etc.

Where the death of a person is caused by a wrongful act, neglect or default and the act,
neglect or default is such as would (if death had not ensued) have entitled the party injured
to maintain ag action and recover damages in respect of it, the person who would have been
liable if death had not ensued is liable to an action for damages notwithstanding the death
of the person injuted and notwithstanding that the death has been caused under such
circumstances as amount in law to an offence.

26, Actions under Section 23,

(1) An action referred to in Section 25 shall be for the benefit of the wife, husband,
parent and child of the deceased person, and a person who is, or is the issue of, a brother,
sister, uncle or aunt of the deceased person, and shall be brought by and in the name of the
executor or administrator of the person deceased.

(2) In the case of the death of a native within the meaning of the pre-Independence
Ordinances Interpretation Act 1949-1973%, an action referred to in Subsection (1) may be for

! See the Interpretation Act, Secrion 98,
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the benefit of the persons who by custom were dependent on the deceased immediately
before his death, in addition to the persons specified in that subsection.

27. Actions for damages by persons interested.

(1) Where in any case to which this Part applies there is no executor or administrator
of the person deceased, or where no action referred to in this Part has, within six months
after the death of the deceased person, been brought by his executor or administrator, the
action may be brought by all or any of the persons for whose benefit the action would have
been if it had been brought by the executor or administrator.

(2) An action brought under Subsection (1) shall be for the benefit of the same person
or persons and shall be subject to the same procedure as nearly as may be as if it were
brought by the executor or administrator.

28. Amount of damages.

(1) In an action referred to in Section 23, the court may award such damages as it
thinks proportioned to the injury resulting from the death to the respective parties for
whom and for whose benefit the action is brought, and the amount so recovered, after
deductmg the costs not recovered. from the defendant shall be divided amongst those
parties in such shares ds the court directs.

(2) In an action referred to in Section 25, damages may be awarded in respect of
medical expenses incurred as a result of the injury causing the death, together with
reasonable expenses of the funeral or cremation of the deceased person (including the cost
of erecting a headstone or tombstone over the grave of the deceased person), if those
expenses have been incurred by ene or more of the parties for whose benefit the action is
brought.

29. Solatium to parents of child wrongfully killed.
(1) In this section, “parent” means-—

{#) where the child has been adopted, the adopted facther or mother of the child;
and

{#) where the child has not been adopted, the father or mother of a legitimate
child and the mother of an illegitimate child.

(2) In an action referred to in Section 25 in relation to the death of a child after 25
July 1968 (being the date of commencement of the pre-Independence Law Reform
(Miscellaneaus Provisions) Act 1907) the court may award such damages, not exceeding
K600.00 in the aggregate, as the court thinks. just, by way of solatium for the suffering
caused to a parent by the death of the child.

(3) When both parents bring an action to recover the sum of money payable under this
section, the amount recovered, after deducting the costs not recovered from the defendant,
shall be divided between the parents in such shares as the courr directs.

(4) Where both parents survive the child and one of them does not join in bringing an
action under this section, the other may bring an action for such amount as he claims. to be
due to him.

(5) In an action brought to enforce a right conferred by this section the court may, in
its discretion, refuse to order the payment of any sum by way of solatium if, having regard
to the ¢onduct of the plaintiff in relation to the deceased person, or to the relations that
existed between the plaintiff and the deceased person, or for any other sufficient reason, it
thinks that no such payment should be made.
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(6) The rights conferred by this section are in addition to, and not in derogation of,
any rights conferred on a parent by any other provision of this Act.

(7) The cause of action conferred on a person by this section does not, on his death,
survive for the benefit'of his estate.

30. Exclusion of payments by insurers in assessment of damages.

In assessing damages in an action under this Part there shall not be taken into
account-—

(@) any sum (including a return of premiums) paid or payable, on the death of the
deceased person, under a contract of assurance or insurance, whenever made;
or

() any sum paid or payable by way of social service benefir under an Act; or

() any sum (including a return of contributions) paid or payable out of a
superannuation, provident or like fund, or by way of benefit from a friendly
society, benefit society or trade union; or

(d) any benefit or gratuity, in cash or in kind, received, as a result of the death,
by a person for whose benefit the action is brought.

31, Limitation of actions under Part IV.

Only one action under this Part lies for and in respect of the same subject-matter of
complaint, and evety such action must be commenced within three years after the death of
the deceased person.

32. Particulars of demand.

In an action under this Part, the plaintiff on the record must deliver, together with the
statement of claim, to the defendant or his lawyer full particulars of the person for whom
and on whose behalf the action is brought, and of the nature of the claim in respect of
which damages are sought to be recovered.

33. Payment into court.

(1) In an action under this Part, the defendant may pay money into court as
compensation in one sum to all persons entitled under this Part for the wrongful act,
neglect or default, without specifying the shares into which the sum is to be divided by the
court,

(2) No portion of the sum paid in shall be paid out of court except under the order of
a Judge, but otherwise the rules of the court for the time being in force relating to payment
into and out of court and tender, and matters associated with such payment and tender, with
any necessaty modifications, apply. '

PART V.—SURVIVAL OF CAUSES OF ACTION.

34, Eftect of death on certain causes of action.

(1) Subject to this section, on the death of a person after 1 January 1963 (being the
date of commencement of the pre-Independence Law Reform (Miscellancous Provisions) Ast
1962) all causes of action subsisting against or vested in him survive against or for the
benefit of, as the case may be, his estate.
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(2) Subsection (1) does not apply to causes of action for defamation or seduction or for
inducing one spouse to leave or remain apart from the other, or to claims for damages on
the ground of adultery.

(3) Where a cause of action survives under this section for the benefit of the estate of
a deceased person, the damages recoverable for the benefit of the estate—

(#) do not include exemplary damages; and

{#) in the case of a breach of promise of marriage, are hrmted to such damages (if
any) to the estate of the person as flow from the breach of the promise to
marry; and

{¢&) where the death of the person has been caused by the act or omission that
gives rise to the cause of action, shall be calculated without reference to any
loss or gain to his estate consequent on his death, except that a sum in respect
of funeral expenses may be included.

(4) No proceedings are maintainable in respect of a cause of action in tort that, by
virtue of Subsection (1), has survived against the estate of a deceased person unless—

(@) proceedings against him in respect of the cause of action were pending at the
date of his death; or

() proceedings are taken in respect of the cause of action not later than 12
months after his personal representative took out representation.

(5) Where damage has been suffered by reason of an act or omission in respect of
which a cause of action would have subsisted against a person if the person had not died
before, or at the same time as, the damage was suffered, there shall be deemed, for the
purposes of this section, t0 have been subsisting against him before his death such cause of
action in respect of the act or omission as would have subsisted if he had died after the
damage was suffered.

(6) The rights conferred by this section for the benefit of the estates of deceased
persons are in addition to and not in derogation of any rights conferred on the dependants
of a deceased person by any other law, and this section applies in relation to causes of action
under that law as it applies in relation to other causes of action not expressly excepted from
the operation of Subsection (1).

ParT VI.—COMMON EMPLOYMENT.

35. Abolition of doctrine of common employment.

(1) It is not a defence to an employer who is sued in respect of personal injuries
caused by the negligence of a person employed by him, that the person was at the time
when the injuries were caused in common employment with the person injured,

(2) A provision in a contract of service or apprenticeship, or in an agreement collateral
to any such contract, is void so far as it would have the effect of excluding or limiting the
liability of the employer in respect of personal injuries caused to the person employed or
apprenticed by the negligence of persons in common employment with him.

PART VII.-—-MENTAL OR NERVOUS SHOCK.

36. Mental or nervous shock.

In zn action for injury to the person, the plaintiff is not debarred from recovering
damages merely because the injury complamed of arose wholly or in part from mental or
nervous shock.
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PART VIII.-=TORT- FEASORS.

37. Proceedings against, and contribution between, joint and several tort-feasors.
(1) In this section—
“child” has the same meaning 4s in Part IV ;

"dependant” means a person for whose benefit an action could be brought under
Part IV ;

“judgement first given” means, where a judgement is reversed on appeal, the
judgement first given that is not so reversed or, where the judgement first
given is varied on appeal, that judgement as so varied;

“parent” has the same meaning as in Part IV

“plaintiff” means the person suffering the damage réferred ta in Subsection (2),
whether or not he has commenced an action for recovery of judgement in
respect of the damage;

“third party” means a tort-feasor from whom any other tort-feasor is entitled to
recover contribution under Subsection (2)(¢).

(2) Where damage is suffered by a person as a result of a tort (whether it is also an
offence or not)—

(4) judgement recovered against a tort-feasor liable in respect of the damage is
not a bar to an action against.any other persen who would, if sued, have been
liable as joint tort-feasor in respect of the same damage; and

(b) if more than ene :action is brought in respect of the damage by or-on behalf
of the person by whom it was suffered, or for the benefit of the-estate or of
the wife, husband, parent-or child of that person, against tort-feasors liable in
respect of the damage (whether as joint tort-feasors or otherwise)—

() the sums recoverable under the judgements given in the actions by

. way of damages shall not in the aggregate exceed the amount of the -

damages awarded by the judgement first given; and

(i) in :any of the actions, other than the :one in which judgement is first
given, the plaintiff is not entitled to-costs unless the court is-of opinion
that there was reasonable ground for bringing the action separately;
and

() a tort-feasor liable in respect of the damage may recover contribution from
any other tort-feasor who is, or ‘would if sued have been, liable in respect of
the same damage (whether as a joint tort-feasor or otherwise), but no person
is entitled to recover contribution under this section from a person entitled to
be indemnified by him in respect of the liability in respect of which ithe
contribution is sought; and :

{d) a tort-feasor liable in respect -of the damage may recover contribution from a-

third patey -or commence proceedings for the tecovery of contribution
notwithstanding that—

{1} judgement in an action founded on the tort has not been given
determining the tort-feasor’s liability in respect of that damage; .or

(i) the plaintiff has released the third party from his liability to the plaintiff
for the damage or any part of it;-or
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(iif} the liability of the tort-feasor to the plaintiff has been extinguished in
whole or in part by payment before proceedings for contribution under
this section are commenced.

(3) In any proceedings for contribution under this section, the amount of the
contribution recoverable from a person is such as is found by the court to be just and
equitable, having regard to the extent of his responsibility for the damage, and the court
may exempt a person from liability to make contribution, or direct that the contribution
recovered from a person amounts to a complete indemnity.

(4) No execution for the recovery of contribution under this section shall issue
without the leave of the court or a Judge, and on application for leave the court or Judge
may direct that payment to the original plaintiff is sufficient satisfaction of the order for
contribution.

(5) Notwithstanding any law requiring notice to be given before action or prescribing
the time within which an action may be brought, proceedings for contribution under this
section may, although no such notice has been given or the time has expired, be
commenced at any time within 12 months after—

{a) the receipt by the party seeking the contribution of written notice of the claim
of the original plaintiff against him in respect of the damage; ot

(% settlement of the claim,

whichever first occurs, but at the expiry of that period of 12 months the right to recover
contribution is extinguished.

{(6) In acase referred to in Section 54 of the Motor Vebicles (Third Party Insurance) Act
and Section 20 of ‘the Motor Vebicles (Third Party Insurance) (Basic Protection Compensation)
Act the Trust shall be deemed, for the purposes of this Part—

(4} to be a tort-feasor in relation to the death or bodily injury in question, if the
insured person was a tort-feasor in relation to the death or injury; and

(B to be respensible for the damage to the same extent as the insured person
would have been held to be responsible if sued.

(7) Nothing in this section—

{4) applies with respect to a tort committed before 1 January 1963 (being the
date of commencement ‘of the pre-Independence Law Reform (Miscellaneous
Provisions) Act 1962); or

(%) affects any criminal proceedings against a person in respect of a wrongful act;
or

(¢) makes ‘enforceable an agreement for indemnity that would not have been
enforceable if this section had aot been made.

PART IX . —CONIRIBUTORY NEGLIGENCE.

38. Application of Part IX.

This Patt does not apply to any case where the aots ot omissions giving rise to the
claim occurred before 1 January 1963 (being the date of commencement of ‘the
pre-Independence Laty Reform iMiscellaneous Provisions) Act 1962).
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39. Interpretation of Part IX,
In this Part, unless the contraty intention appears—

“court”, in relation to a claim, means the court or arbitrator by or before whom the
claim falls 10 be determined;

“damage” includes loss of life and personal injury;

“dependant” means a person for whose benefit an action could be brought under
Part IV.;

“employer” includes—

(a) the State, an authority constituted by or under 2 law, a body of
persons, corporate or unincorporate, and the legal personal represen-
tative of a deceased employer; and

(b where the services of a worker are temporarily lent or let on hire to
another person by the person with whom the worker has entered into
a contract of service or apprenticeship, the person so lending the
services or letting them on hire;

“fault” means negligence, breach of statutory duty or other act or omission that
gives rise to a liability in tort or would, apart from this Part, give rise to the
defence of contributory negligence;

“worker” means a worker within the meaning of the Workers’ Compensation Act.

40. Apportionment of liability in case of contributory negligence.

(1) Subject to Subsection (2), where a person suffers damage as the result partly of his
own fault and partly of the fault of any other person, 2 claim in respect of the damage shall
not be defeated by reason of the fault of the person suffering the damage, but the damages
recoverable in respect of it shall be reduced to such extent as the court thinks just and
equitable, having regard to the claimant’s shate in the responsibility for the damage.

{(2) Notwithstanding Subsection (1)—

(4) that subsection does not operate to defeat a defence arising under a contract;
and

(b) where a contract or enactment providing for the limitation of liability is
applicable to the claim, the amount of damages awarded to the claimant by
virtue of that subsection shall not exceed the maximum so applicable; and

(&) where an action is brought in a court of limited jurisdiction, the court may
award damages up to the limit of its jurisdiction even though the damages
have first been reduced under that subsection.

{3) Where damages are recoverable by any person by virtue of Subsection (1) subject
to a reduction under that subsection or under Subsection (3) or (6), the court shall find and
record the total damages that, apart from any limitation referred to in Subsection (1)(#) or
(2), would have been awarded if the claimant had not been at fault.

(4) Part VIII. applies where two or mote persons are liable or would, if they had all
been sued, be liable by virtue of Subsection (1) in respect of the damages suffered by a
person.

(3) Where a person dies as the result partly of his own fault and partly of the fault of
any other person, and accordingly if an action were brought for the benefit of the estate
under Part V. the damages recoverable would be reduced under Subsection (1), any
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damages recoverable in an action brought for the benefit of the dependants of a deceased
person under Part IV, shall be reduced to a proportionate extent.

(6) Where a person dies as a result partly of the fault of one of his dependants and
partly of the fault of any other person, any damages recoverable in an action brought for the
benefit of the dependants of the deceased person under Part IV. shall be reduced, so far as
the share in them of the negligent dependant is concerned to such extent as the court thinks
just and equitable, having regard to the share of the negligent dependant in the
responsibility for the death of the deceased petrson.

(7) Where—

{4 a person (in this subsection called “the injured person™) suffers damage as a
result partly of his own fault and partly of the faulr of any other person; and

(& by reason of the damage to the injured person a third person suffers damage
(whether by way of the loss of the society or services of the injured person or
otherwise),

then, in any claim by the third person for the damage so suffered by him the fault of the
injured person shall be taken into account under Subsection (1) for the purpose of reducing
the damages recoverable by the third party as if it were the fault of the third party.

(8) Where in a case to which Subsection (1) applies one of the persons at fault avoids
liability to any other such person or the personal representative of any other person by
pleading any enactment limiting the time within which proceedings may be taken, he is not
entitled to recover any damages or contributions from the other person or the representa-
tive by virtue of that subsection.

41. Provisions as to workers and employers.

(1) Where, within the time limited for the taking of proceedings under the Workers’

Compensation Act, an action is brought to recover damages independently of that Act in
respect of an injury or disease giving rise to a claim for compensation under that Act, and
it is determined in the action thar—

(4) damages are recoverable, independently of that Act, subject to reduction
under Section 40(1); and

(#) the employer would have been liable to pay compensation under that Act,

Section 22 of the Workers’ Compensation Act applies as if the action had been dismissed, and
if the claimant chooses to have compensation assessed and awarded in accordance with that
section no damages are recoverable in the action.

(2) Where a worker or his personal representative or dependant has recovered
compensation under the Workers' Compensation Act or any corresponding previous enactment
in respect of an injury caused in circumstances that would give a right to recover reduced
damages in respect of it by virtue of Section 40 from some person other than the employer
(in this subsection referred to as “the third party”), any right to be indemnified by the third
party that is conferred by Section 23 of that Act on— .

() the person by whom the compensation was paid; or
(B) any person called on to pay an indemnity under Section & of that Act,

is limited to a right to be indemnified in respect of such part only of the sum paid or
payable by the person as bears to the total sum so’'paid or payable the same proportion as
the reduced damages bear to the total damages that would have been recoverable if the
worker had not been at fault.
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PART X.—DAMAGE BY AIRCRAFT!,

42, Interpretation of Part X,
In this Part, unless the contrary intention appears—
“article” includes a mail or postal article and an animal;
“loss or damage” includes, in relation to persons, loss of life and personal injury.

43. Limitation of liability in respect of trespass or nuisance by flying over property.

An action does not lie in respect of trespass or nuisance by reason only of the flight of
an airctaft over any property at a height above the ground that, having regard to the wind,
the weather and all the circumstances,. is reasonable, er of the ordinaty incidents of such a
flight, so long as the Civil Aviation Actis complied with.

44, Liability for damage by aircraft or articles falling from aircraft.

(1) Subject to Subsection {2), where material loss or damage is caused to any person
or property on land er water by or by a person in, or by an article or person falling from,
an aircrafe while in flight or taking off or landing, then, subject to. this Part, damages in
respect of the loss or damage are recoverable from the owner of the aircraft, without proof
of negligence or intention or other cause of action, as if the loss or damage had been caused
by the wilful act, neglect or default of the ownet.

(2) Where material loss or damage referred to in Subsection (1) is caused in
circumstances in which—

(4) damages in respect of the loss or damage are recoverable from the owner by
virtue onily of Subsection (1); and )
(B) a legal liability to pay damages in respect of the loss or damage is created in
some persori other than the owner,
the owner is entitled to be indemnified by the other person against any claim in respect of
the foss or damage.

(3) Where the aircraft concerned has been bona fide demised, chartered, let or hired,
out for a period exceeding 14 days, by the owner to any other person, and no pilor,
commander, navigator or operative member of the crew of the aircraft is in the employment
of the owner, Subsections (1) and (2) have effect as if for references to the owner there
were substituted references to the person to whom the aircraft has been so demised,
chartered, let or hired out. .

PART XI.—DAMAGE TO NAVIGATION WORKS.

45, Interpretation of Part XI.
In this Part, unless the contrary intention appears—

“harbour works" includes all wharves, piers, jetties, embankments, lights and other
constructions for the improvement, protection, management ot utilization of
a port or harbour, that are—

(&) owned or controlled by the State or the Harbours Board; or
(B private harbour works;

“private harbour work” means 2 construction declared under Section 47 1o be a
private harbour work for the putposes of this Part;

p—

T See, also, the Civil Aviation (Aircraft Operators' Liability) Act.
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“vessel” includes a ship, boat, lighter, floating plant or other craft, whether
propeiled by mechanical means or otherwise, but does not include an aircraft.
46. Liability under other laws,

This Part does not limit the liability of any person under any other law.

47, Private harbour works.

The Minister! may, by notice in the National Gazette, declare a construction for the
improvement, protection, management or utilization of a port or harbour, being a
construction that is owned or controlled by a person other than the State or the Harbours
Board, 1o be a private harbour work for the purposes of this Act.

48. Liability for damage to harbour works.

(1) Subject to this section, the owner of a vessel or a float of timber is liable for any
damage done to a port or harbour or to harbour works by the vessel or float, or by a person
employed on or about the vesse] or float,

(2) Where damage to a port or harbour or to harbour works is caused by a vessel or
float of timber through the wilful act or negligence of the master or the person having
charge of the vessel or float, or of a person -employed on or about the vessel or float, the
master or person is jointly and severally liable with the owner for the damage.

{3) This section does not impose liability on the owner of a vessel or float of timber—
{a) that is derelict; or

(%) where the damage is caused by act of God.

49. Owner may recover from master, etc.

If the owner of 2 vessel or floar of timber makes satisfaction under Section 48 for
damage wilfully or negligently done by the master or person having charge of the vessel or
float, or by a person employed on or about the vessel or float, the master or person shall
repay to the owner the amount paid in satisfaction, together with the costs of the
proceedings to enforce the repayment,

50. Seizure of vessel, etc,, doing damage.
In addition to any other remedy given by any other law—
(a) the State, in relation to harbour works owned by it; or

(& the Harbours Board, in relation to harbour works owned by it; or

{¢) the owner or person in control of any private harbour works, in relation to
those works,

may at any time detain a vessel or float of timber that has done any damage to a port or
harbour, or to any harbour works, whether or not the vessel or float has left the place where
the damage was done, until satisfaction has been made or sufficient security has been given
for the amount of damage done by the vessel or float.

! See the General Anncration on p. 1 of this Chapter.
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PART X1I.—OcCCUPIERS' LIABILITY.

51. Preliminary.
(1) The rules prescribed by this Part—

() have effect to regulate the duty that an occupier of premises owes to his
visitors in respect of dangers due to the state of the premises or to things
done or omitted to be done on the premises; and

(&) subject to Subsection (3}, regulate the nature of the duty imposed by law in
consequence of the occupation or control of premises by a person and of an
invitation or permission that he gives (or is, under this Part, to be deemed to
give) to another to enter or use the premises.

(2) The rules prescribed by this Part in relation to an occupier of premises and his

visitors, also apply, in the same manner and to the same extent as the principles applicable

in accordance with the underlying law to an occupier of premises and his invitees or
licensees would apply, to regulate—

{#) the obligations of a person occupying or having control over any fixed or
moveable structure, including a vessel, vehicle or aircraft; and

(b the obligations of a person occupying or having control over any premises or
structure in respect of damage to property, including the property of persons
who are not themselves his visitors.

(3) This Part does not alter the rules of the underlying law as to the persons on whom
a duty is so imposed, or to whom it is owed.

52. Extent of occupier’s ordinary duty.

(1) An occupier of premises owes the same duty (in this section referred to as “the
common duty of care”) to all his visitors, except so far as he is free to, and does, extend,
restrict, modify or exclude his duty to a visitor by agreement or otherwise.

(2} The common duty of care is a duty to take such care 2s in all the circumstances of
the case is reasonable to see that the visitor will be reasonably safe in using the premises for
the putposes for which he is invited ot permitted by the occupier to be there.

(3) The relevant circumstances for the putposes of this section include the degree of
care, and of want of care, that would ordinarily be looked for in such a visitor, so that,
amongst other things, in proper cases—

(4) an occupier must be prepared for children to be less careful than adults; and

(5 an occupier may expect that a person, in the exercise of his calling, will
appreciate and guard against any special risks ordinarily incident to it, so far
as the occupier leaves him free to do so.

{(4) In determining whether the occupier of premises has discharged the common duty
of care to a visitor, regard shall be had to all the circumstances, so that, amongst other
things——

{4y where damage is caused to a visitor by a danger of which he had been warned
by the occupier, the warning shall not be treated without more as absolving
the occupier from liability unless, in all the circumstances, it was enough to
enable the visitor to be reasonably safe; and

(6 where damage is caused to a visitor by a danger due to the faulty execution
of any work of construction, maintenance or repair by an independent
contractor employed by the occupier, the occupier shall not be treated
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without more as answerable for the danger if, in 2ll the circumstances, he had
acted reasonably in entrusting the work to 4n independent contractor and had
taken such steps (if any) as he reasonably ought in order to satisfy himself that
the contractor was competent and that the work had been properly done.

(5) The common duty of care does not impose on an occupier an obligation to a visitor
in respect of risks willingly accepted as his by the visitor, and the question whether a risk
was so accepted shall be decided on the same principles as in other cases in which one
person owes a duty of care to another.

(6) For the purposes of this section, persons who enter premises for any purpose in the
exercise of 4 right conferred by law shall be deemed to have been permitted by the occupier
to be there for that purpose, whether they in fact have his permission or not.

53. Effect of contract on occupier’s liability to third party.
(1) In this secrion—

“stranger to the contract” in relation to 4 contract, means a person not for the time

" being entitled to the benefit of the contract as a party to it or as the successor

by assignment or otherwise of a party to it, and includes a party to the
contract who has ceased to be so entitled;

“tenancy” includes a statutory tenancy that does not in law amount to a tenancy,
and “landlord” has a corresponding meaning.

(2) Where an occupier of premises is bound by contract to permit petsons who are
strangers to the contract to enter or use the premises, the duty of care that he owes to them
as his visitors may be restricted or excluded by the contract, but (subject to any provision
of the contract to the contrary) includes the duty to perform his obligations under the
contract, whether or not undertaken for the protection of those strangers, so far as those
obligations go beyond the obligations otherwise involved in that duty.

(3) Unless it expressly so provides, a contract does not, by virtue of this section, have
the effect of making an occupier who has taken all reasonable care answerable to strangers
to the contract for dangers due to the faulty execution of any work of construction,
maintenance or repair or other such operation by persons other than himself, his servants
and persons acting under his direction and control.

(4) Whete by the terms or conditions governing a tenancy the landlord or the tenant
is bound, otherwise than by contract, to permit persons to enter or use premises of which
he is the occupier, this section applies as if the tenancy were a contract between the
landlord and the tenant.

(5) So far as it prevents the common duty of care within the meaning of Section 52
from being restricted or excluded, this section applies to contracts entered into and
tenancies created at any time, but so far as it enlarges the duty owed by an occupier beyond
the commeon duty of care it has effect only in relation to obligations that are undertaken
after 1 January 1963 (being the date of commencement of the pre-Independence Law
Reform (Miscellaneons Provisions) Act 1962) or that are renewed by agreement (whether
express or implied) after that date.

54. Landlord’s liability by virtue of obligation to repair.

(1) Where premises are occupied by a person under a tenancy thar imposes on the
landlord an obligation to the person for the maintenance or repair of the premises, the
landlord owes to all persons who or whose goods are from time to time lawfully on the
premises the same duty, in respect of dangers arising from a default by him in carrying out
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that obligation, as if he were-an occupier of the premises and the persons or their goods
were there by his invitation or permission (but without a contract).

(2) Where premises ate occupied under a sub-tenancy, Subsection (1) applies to a
landlord of the premises (whether the immediate or a superior landlord) on whom an
obligation to the occupier for maintenance or repair of the premises is put by the
sub-tenancy, and for that purpose an obligation to the occupier that the sub-tenancy
imposes on a mesne landlord of the premises, whether of its own force or under this
section, shall be deemed to be imposed by it also on a landlord on whom the tenancy of the
mesne landlord puts the same obligation towards the mesne landlord.

t3) For the purposes of this section, where—

(4) premises comprised in a tenancy (whether occupied under the tenancy or
under a sub-tenancy) are put to a use not permitted by the tenancy; and

(6) the landlord of whom they are held under the tenancy is not debarred by his
acquiescence or otherwise from objecting or from enforcing his objection,

no persons or goods whose presence on the premises is due solely to that use of the
premises shall be deemed to be lawfully on the premises as regards the landlord or any
superior landlord of the premises, whether or not they are lawfully there as regards an
inferior landlord.

(4) For the purposes of this section, a landlord shall not be deemed to have made
default in carrying out an obligation to the occupier of the premises unless his default is
such as to be actionable at the suit of the occupier or, in the case of a superior fandlord
whose actual obligation is to an inferior landlord, his default in carrying out the obligation
is actionable at the suit of the inferior landlord.

(3) This section does not impose on a landlord of premises a greater duty than the
occupier to persons who or whose goods are lawfully on the premises by reason only of the
exercise of a right of way.

(6) Nothing in this section relieves a landlord of any duty that he is under apart from
this section,

(7) For the purposes of this section, obligations imposed by an Act or subordinate
enactment in vircue of a tenancy shall be deemed to be imposed by the tenancy.

(8) This section applies to tenancies whenever created.

PART XIII.—DAMAGE BY FIRE.

55. Accidental fires,

{1) Subject to Subsection (2), an action for damage caused by fire does not lie against
a person in whose buildings or on whose land the fire dccidentally begins.

(2) Subsection (1) does not operate to defeat or make void a contract or agreement
made between a landlord and his tenant,
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indicated, all other references are to the Law Reform (Miscellancous Provisions) Act 1962 as set
out in Part A,

Section, etc., Previous Section, etc., Previous
in Revised Reference. in Revised Reference.
Edition. Edition,
1 b] 12 Air Accidents Act,
2 é Section 8.
3 Motor Vehicles (AL) 13 Air Accidents Acr,
Act, Section 3. Section 0.
4 Motor Vehicles (AL} |4

Act, Section 4. Air Accidents Act,

: : Section 10.
’ ?;Etﬁ,;ﬂﬁ ents Adt, i5 Air Accidents Act,
6 Air Accidents Act, Section 11.
Section 2. 16 Air Accidents Act,
7 Air Accidents Act, Section 12,
Section 3.. 17 Air Accidents Act,
8 Air Accidents Act, Section 13,
_ Section 4. 18 Air Accidents Act,
9 Air Accidents Act, Section 14j.
Section 3. 19 Air Accidents Act;
10 _ Air Accidents Act, Section 15.
Section 6. 20 GA
11 Alr Accidents Act, 21 6B
Section 7.
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Part B.—Cross References—~continued.

Section, etc., Previous Section, etc., Previous

in Revised Reference, in Revised Reference.

Edition. Edition,

22 Law Reform (Husband 39 21
and Wife) Act 1970, 40 22
Section 6, 41 23

23 7 42 25

24 8 43 26

25 9 44 27

26 10 45 28

27 11 46 33

28 12 47 29

29 124 48 30

30 13 49 31

31 14 30 32

32 15 51 34

33 16 52 35

34 17 53 36

35 18 54 37

36 19 55 Imperial Laws

37 - 20 Replacement Act

38 24 . 1975, Section 7.
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